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Art. L— RECENT COMPENSATION CASES- 

rpHE fans et origo mali^ aa regards the great litigatioil 
-*• to which cases under the Lands Clauses Act, ISiS^ 
have given rise, is to be found in the special doctrines 
and machinery provided in that Act for procuring compensa- 
tion for injuries to land. Had the Act, instead of these 
special antidotes, contained a clause that no grant of special 
powers under it or any special Act should take away any 
Common Law right of action, as distinguished from a right of 
indictment, there would not be the present anomalies in 
this branch of law. 

It was not the intention of the Legislature in 1845 to take 
away any right of action without substituting compensatioii 
therefore, under the Statute. Every one will admit this, 
so far as the taking of land " or injuriously affecting " it by 
*' the construction of the works " is concerned. The reasoii 
why the Act rarely refers to special powers of using land 
after "the construction of the works" is that the Act confers 
no special trading powiers. It left, accordingly, to the 
prudence of future parliamentary committees to devise 
special provisions against the ' probable injurious conse- 
quences of special trading powers. In fact, it was not 
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2 Recent Compensation Cases. 

distinctly apprehended in 1845 that railways would be any 
great sources of annoyance to their neighbourhood, once 
that the works were completed^ at least so as to outweigh 
the advantages they conferred. The first railway Bill^ indeed, 
was some ^ ty years ago opposed in Parliament, '*as a novel 
and dangerous experiment." But these apprehensions seem 
to have been founded upon the company's invasion of terri- 
torial rights by the construction of their extensive works 
rather than upon the novelty of despatching goods (for the 
carriage of passengers in this way was not then contemplated) 
at the previously unprecedented rate of twelve miles an hour. 
At all events, it is quite certain that if a prima facie case of 
probable injury to property, unprovided for by the existing 
compensation clauses, had been made before the legislature in 
1845, it would at once have inserted a special provision for 
couipensation for such injury. The conferring of powers upon 
a railway or other company to drive a coach and four through 
the Common Law, and a coach and engine through their 
neighbours' property with impunity, never entered the heads 
of any committee. Since, then, the special machinery pro- 
vided by the Lands Clauses Act has been found manifestly 
inadequate for its intended purposes, the obvious alternative 
is to remit both companies and their private neighbours and 
customers to their respective rights at Common Law* Yet, 
it was not until last Session that this important truth received 
any recognition in our railway legislation (31 & 32 Vict, 
c. 119). Let companies obtain statutory grants of. all powers 
prima facie beneficial to the public and the progress of trade. 
But, except as regards an indictment, let them afterwards be 
regarded, in the exercise of these powers, as mere Common 
Law corporations exercising their functions at their peril. 
Such a remitter will leave the general law of actionable 
wrongs undisturbed by the refinements of special statutory 
rules of construction. 

. The chief difficulties that have arisen in interpreting the 
Lands and Bailways Clauses Acts, 1845, relate tc/ the 
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questions — ^I. What is an injury to land within the meaning 
of those Acts, and II. Whether an injury to land caused by the 
exercise of statutory trading powers is provided for by the Acts 
as well as an injury caused by the construction of the works ? 

We do not intend to consider at present any description 
of injury arising from the operations of a company except those 
carried on by it under statutory powers. If they do any- 
thing, either wholly or partly unauthorised by statute, they 
are subject to the same liability as a private proprietor 
would be in the same circumstances. Their neglect to use 
their own property with such a degree of caution as to secure 
adjacent property from injury stands on the same footing. 
For, neglect to avail themselves of statutory rights, if such 
neglect is productive of injury to others, is a tort uncovered 
by any statute, as much as the positive commission of a tort 
is to which no joint-stock statute relates. Therefore, where 
a company neglected to make proper drains to carry off water, 
the owners of a mine, which was flooded in consequence of 
such neglect, were held entitled to bring an action against 
the company — Bagnall v. London and North Western 
Railway Co., 7 H. & N., 423, affirmed 1 Hurl. & Colt. 
544. For the same reason, the negligent construction of an 
embankment, whereby a house was flooded to the detriment 
of a tenant, was held to afford a cause of action at Common 
Law — Lawrence v. G. N. R. Co., 6 R. Cas. 656. The case of 
Wilkes V. Hungerford Market Co., 2 Bing. N. C. 281; likewise 
was founded on an obstruction which was not, to its entire 
extent, authorised by statute. Unless a statute, therefore^ 
extends to the whole of the injury, it is actionable at Common 
Law, if it is in itself a tort as between private individuals* 

But to found a claim for compensation under the Lands 
or Railways Clauses Acts it is necessary to show (1) that 
the wrong complained of is an actionable tort at Common Law, 
or else that land has been taken from the claimant by the 
Company, or, if the claim be under the Railways Clauses Act, 
that his land was " injuriously affected " by the construction 
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4 Recent Compensation Cases* 

of the Company's works ; (2) the claimant must also show that 
the injurj in question is not common to the whole public as well 
as to the complainant ; (3) that it was done under an exercise 
of statutory powers ; and (4) that compensation is expressly 
provided therefore by the statutes. 

(1.) Prior to the decision of the House of Lords in the case 
of Ricket V. Metropolitan Railtoay Co., the case of /?. v. The 
London Dock Co,y 5 Ad. & E. 163^ was considered as the chief 
guiding star on this sort of questions. In that case, however, the 
company had not done anything which would have been a tort 
to the claimant at Common Law. They were empowered by 
their Act to excavate lands, stop up streets, and pull down 
houses, provided that any person, not a yearly tenant, who 
should be injured in his ^^ estate or interest," should be com- 
pensated. The occupier of a public-house found the resort to 
his house diminished in consequence of the depopulation of the 
neighbourhood, caused by the company's operations, and claimed 
compensation for this, as also for the access having been 
rendered more circuitous. But the Court of Queen's Bench 
considered the damage as too remote. 

. If there would be no right of action for the injury in 
question as between individuals at Common Law ; if, in other 
words, the damage is not the result of a tort, injury, or action- 
able wrong, the person injured can have no claim for compen- 
sation under the statutes, unless land have been taken from 
him by the company. New River Company v. Johnson, 29 
L. J. M. C. 93. In that case a waterworks company, under 
the powers of their special Act, intercepted water which 
would otherwise have percolated through the earth to a well 
of the defendant. But as any private proprietor might have 
done the same thing with impunity, and without any special 
Act, it was a case of damnum absque injurid, and, as such, not 
within the mischief intended to be remedied by the compensa- 
tion clauses of the Lands and Railways Clauses Acts. 

To the philosophy of this rule of construction there can be 
no bjection. It. is, therefore, strange that hi the case of 
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Jtickei V. Metropolitan Railway Co., L. K, 2 E. & 9 Ap. 175, \ / 
Ijord Westbury contended that a new and unknown test for 
a right to compensation was introduced by the Lands and 
Bailways Glauses Acts. His lordship thought that any injury 
to person or property caused by the construction of a railway 
company's works, gives a right to compensation under the 
16th section of the Railways Clauses Act, even though the 
damage would not afford a cause of action at Common Law, 
and though no lands have been taken by the company 
from the complainant. Johnson's case, on this view of the 
matter, was wrongly decided. But Lord Westbury has 
offered no substantial reason for his opinion on this point. 
.The sole test he suggests for compensation claims is 
the question whether '^ the premises are damnously 
affected." It surely is judicial affectation to assume that 
the legislature intended altering the whole law of torts, 
including the valuable maxim De minimis non curat lea, lest 
there should by possibility be any case of premises " dam- 
nously affected," without any legal redress for the owner. 
Hia lordship, indeed, did not consider that any new rule as 
to consequential damage was implied in the Lands and BaiL- 
ways Clauses Acts, and rested his judgment (which was for 
Rioket) on the ground that the injury to the goodwill in ques- 
tion in that case was an immediate and direct consequence 
of the execution of the works. We altogether concur with 
Lord Westbury in considering the injury complained of by 
Ricket to have been, in point of principle, an injury relating to 
land. Indeed, the 16th section of the Bailways Clauses Act 
seems to provide for every possible injury caused by the 
construction of the works. We only differ with Lord Westbury 
as to the test of a claim for compensation, so far as that test 
relates to the legal nature of the wrong complained of. If the 
Common Law test be laid aside, either in determining the 
nature of the wrong or the measure of damages, confusion and 
uncertainty are inevitable results. 
The Acts in question, indeed, have undoubtedly deviated 
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from Common Law principles of tort in creating a distinc- 
tion between cases where the claimant's land has been 
taken for, or injuriously affected by, the company's works, and 
those where it has not. For instance, in cases of the former 
description, instead of the triple test, already stated, of a 
right to compensation, there is only the single test, whether 
the injury is one which the company could have committed 
had they not obtained such statutory powers. In Beff. v. 
The Ckrk oftJie Peace of Cheshire, 12 W. R., 762, a cotton mill 
of the claimant, situate near certain land which had been 
taken from him by the company, became exposed to risk 
of fire from the passing of engines, and, consequently, 
could be insured only at a proportionately heavy premiun). 
The Court of Queen's Bench held that the mill was *' inju- 
riously affected " within the meaning of the Lands and 
Bailways Clauses Acts, although no action would have 
lain against a private proprietor under the same circum<- 
stanoes at Common Law. Lord Westbury's test was thus 
adopted in this case. A similar principle was adopted in 
the case of Bourn v. The Corporation of Liverpool, 8 L. T., 
Bep. N. S., 573. In that case the plaintiffs were brewers, 
and had let a public-house by a lease which contained ft 
covenant by the lessee not to sell on the premises any 
beer except what would be purchased from the plaintiffi. 
Compensation was allowed by the arbitrators for the loss 
of profit consequent upon the determination of the cove- 
nant; and the Court of Queen's Bench upheld the award. 
This point, indeed, is not exactly of the same nature as 
the goodwill in Rickefs case. For the covenant in Bournes 
case would run with the land, being, indeed, the pure 
converse of the covenant in the case of Vyxyan v. Arthur, 
1 B. & C, 415, where a covenant by a lessee to grind 
only at the mill of the lessor was held to run with the 
land. But the judgment of the court would probably 
have been for Bourn, under any construction of his cove- 
nant, on the ground that the injury complained of could 
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uot have been committed by the company had they not 
taken his land. 

In the case of TIte Caledonian Railwat/ C0.9 v. Ogilme, 2 Macq. 
Sc« Ap., 229^ the test of a right of compensation in 
respect of a Common Law nuisance is narrowed to cases 
where the claimant sustains some special damage of which 
the public generally cannot complain. Therefore^ although 
compensation can be had for the stoppage of a private 
access, as in the Queen v. The Eastern Counties Railway Co., 
2 Q. B.^ 347; no compensation can be had for any inconvenience 
sustained by reason of a railway crossing a public road on 
a level. We may observe that injuries of the latter category 
can only occur from a user of the railway^ the gates being 
shut only when trains are passing, and are^ therefore^ so far 
mixed up with the question in the recent case of Brand v. 
Hie Metropolitan and City Railway Co-, Law Bep.^ 2 Q.B.9 223. 
There is no doubt^ however, that the decision in OgUvie^s case 
is correct in principle^ as regards the point mentioned. At 
all events, a decision of the House of Lords can only be 
reversed by Act of Parliament; for the ultimate tribunal 
wisely obeys its own precedents for all future time — Eapedit 
reipuhlicce ut sit finis litium. We may add that land had 
been taken from Ogilvie by the Company. Yet Lord St. 
Leonards treated that point (p. 247) as immaterial. 
• The main principle of the decision in Reg. v. The London 
Dock Company^ ut ante^ is that the injury complained of 
in that case was common to all the king's subjects; the 
case, however, also decides that the deterioration of a good- 
will is not an injury to land, within the meaning of the 
compensation clauses. 

In the case of Reg. v. The Bristol Dock Company, 12 East, 
429, the company had, under their special powers, befouled 
the waters of a public river. The plaintiffs, who had a 
brewery lower down the stream, claimed compensation for 
the special damage sustained by them, as brewers, in con« 
sequence of the fouling of the water. But the court held 
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that the injury was common to all His Majesty's subjects^ 
and that no special damage distinguishable from the general 
injury to the public was sustained by the plaintiffs, so as to 
have enabled them to bring an action at Common Law, or 
to claim compensation under the statute. This case decides 
that no compensation can be claimed for the obstruction 
under parliamentary powers of any way^ except one ia 
respect of which the tenement so injuriously affected has an 
easement. For^ as the obstruction of a public thoroughfare 
can only be remedied by indictment, and as the remedy bj 
indictment is taken away by the statutory grant of powers 
to commit the injury, there is no margin left for a claim 
for compensation in respect of such an injury. 

The point was raised in the case of The London and 
North Western Railway Company v. Smith, 1 Mac. & G« 216^ 
on a notice for an injunction to restrain the plaintiff from 
proceeding by arbitration under the statute, * until he had 
established his rights at law. The Lord Chancellor seemed 
to consider that the injury complained of in that case — the 
complete obstruction of a public thoroughfare — did not give 
the plaintiff any special locus standi at law, beyond that of 
the general public; and consequently that he had no right to 
compensation. This case, indeed, has been overruled, as to 
a point of procedure by The East and West India Docks 
and Birmingham Railtoay Company, v. Gattke, 3 Mac. & O. 
216, and The London and North Western Railway Company 
T. Bradley, 3 Mac. & G. 336. These cases decided that the 
Court of Chancery has uo jurisdiction to grant an injunc- 
tion to restrain a party from proceeding under the statute. 
But, at the same time, the doctrine to which the Lord 
Chancellor, in the case above cited, lent the weight of his 
authority, by restraining the claimant from seeking compen- 
sation^ has not been impeached. 

So far from this, the authority of that case was recognised in 
The East and West India Docks v. Gattke^ 3 Mac. & G. 216, 
where the Lord Chancellor disallowed an injunction restrain- 
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iDg the defendant from enforcing his claim to compensation 
under the statute^ but only on the distinct ground that^ 
besides the injury done to the public by the stoppage of the 
thoroughfare in that case^ the defendant's goods were damaged^ 
and he had, therefore, a special ground of action at law, and, 
consequently, a right to compensation under the statute. 

The case of Beg. v. Commissioners of Thames and Isis Navi^ 
ffation, 5 A. & E. 804, is very similar to Rickefs and Chamber^ 
lain*s cases. In the first case a company was empowered 
to make new cuts and otherwise to improve a navigable river, 
and the Act gave compensation to all persons injured '^ by 
any work made by the commissioners or by the operation or 
effect of any such work." On a bend in the river there 
was an ancient towing-path belonging to the owner of the 
adjoining land. The commissioners made a short cut from 
one extremity of the bend to the other^ but it appears^ 
without rendering the old towing-path unfit for its purposes, 
It became less frequented^ however, so that the owner lost 
most of the tolls. The Court of Queen's Bench held that 
the injury was sufficiently special to entitle the person 
aggrieved to compensation under the clause " by the operation 
or effect of any such work." Such general words, however 
were certainly never intended by the legislature either to 
create a wrong, unknown to the Common Law, or to give a new 
measure of consequential injuries and damages, for any wrong, 
either of Common Law or statutory creation. The reasoning 
of Lord Denman, CJ.^ in this case, would extend to giving 
compensation to every loss of custom caused by the con- 
struction of a railway, to country inn-keepers and traders. 
As the claimant's towage-path, however, was an ancient one 
for which he could prescribe, the case seems to be so far similar 
to those others where easements have been invaded. 

(2.) If the person aggrieved suffers only as one of the public, 
even though more frequently than most of his neighbours, 
Ogilvie's case decides that he is without remedy under the 
Lands and Railways Clauses Acts. 
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(3.) The third division of our first enquiry requires no com* 
ment. For, since the decision in B. v. Pease, 4 B. & Ad. 30, no 
one has had any doubt that a right of action is precluded by the 
grant of a statutory power to commit the injury complained of. 
Compensation by statute, therefore, is the only remedy for an 
injury resulting from, the exercise of such power. . 

(4.) As to the nature of the injury, the cases decide that 
the claimants' premises must be structurally aifected in 
order to give him a right to compensation. Either the 
road upon which the premises abut must have been 
lowered (Eeff. v. Eastern Counties Raihoay Company y 2 Q. B. 
347), or the goods therein must be injured by the aperations 
of the company's workmen (Ea^t and West India Dock Com* 
pany v, Gattke, 3 Mac. & G. 155); or there must be an 
abstraction of lights (Turner v, Sheffield and Rotherham Baihibay 
Pompanyj 10 M. & W. 425 ; Duke of Norfolk, v. Tenant, 16 
Jur. 400) : or the lands of the claimant must have been 
flooded in consequence of some defect in the company's works 
(LawrencCy v. Great Northern Railway Company, 6 Railw* Cas. 
656; Rey. v. North Union Railway Company, Railw. Cas, 729; 
Bamsley Canal Ccympany, v. Ttoihill, 18 . Law J. ch. 434) ; or 
the owners of mines must be obstructed in making other mines 
under lines of railways or canals {Cromford Canal Company ^ v. 
Cutts, 5 Railw. Cas. 442 ; Re^. v. Leeds and Selby Railway 
Company, 3. A. & E., 683): — A company to be liable for 
compensation to the owner of land ** injuriously affected " by 
it, must (to use the words of Lord Denman, C.J. in Reg. v. 
the London Dock' Company, 5. A. & E. 163), have " weakened 
the foundations, darkened the lights, stopped the drains, or 
done a similar injury," 

It is possible to distinguish the case of Chamberlain v. The 
West End of London and Crystal Palace Railway Co., B. & S., 
605, from that of Reg. v. The Bristol Dock Co., and others 
of the same description. For, in the first case, there 
appears to have been a complete stoppage of a thoroughfare, 
BO that the houses in question, instead of abutting upon 
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a thoroughfare as previously^ abutted upon a highway, 
there not being a thoroughfare at the end of the street 
after the company's works were completed. There was, 
consequently, a special injury inflicted upon the owners 
of the houses in that street in excess of any inconvenience 
caused to the general public. A similar special grievance 
was, indeed, also caused to the brewers and their immediate 
neighbours in the Binstol Dock Company's case, in addition 
to what the general public sustained by reason of the 
pollution of the water. But still the area of the nuisance was 
not so clearly defined as in the latter case. At the same time, 
the cases are certainly barely distinguishable; and the 
houses in ChamberlairCs case could not be depreciated in their 
value, by the diversion of the thoroughfare, as private 
residences, but only in respect of their goodwill. So far as 
the case does difler from the Bristol Dock Company* s^ it must 
be considered as overruled by the decision in Micket^s case. 

In the case of Ricket v. Tlie Metropolitan Railway Co., L. B., 
2 E. & I. Ap., 175, the thoroughfare upon which a shop of 
the plaintifi^ abutted was so obstructed by the company's 
works that the usual number of passengers did not pass on his 
side of the way, so that he thereby suffered considerably in 
his receipts as a trader. The House of Lords decided that 
this loss of custom and injury to the goodwill was not an 
injury for which compensation could be claimed under the 
Lands and Hallways Clauses Acts. The case is generally 
considered as having overruled Chamberlain^s and Wilkes^ case 
ut ante. 

The only doctrine, however, necessarily determined by the 
House of Lords in Ricket^s case is that loss of custom is not an 
injury to land within the meaning of the Lands and Hallways 
Glauses Acts, 1845. Lord Chelmsford, indeed, seemed to 
think that a decision in favour of the company would over- 
rule Wilkes^ case as well as Chamberlain's. But this is 
not a necessary consequence of the judgment. For when 
the obstruction is not authorised by statute, any injury to 
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property^ whether real or personal^ is actionable^ whilst under 
the Lands and Railways Clauses Acts^ compensation is not 
^yen for any injury except it relates to land. Certainly, if 
the cause of action is too remote in one case, it is equally 
remote in the other. There cannot be a more unwarranted or 
unphilosophic notion than that. our joint-stock statutory code 
was intended in any case to introduce a new measure of con- 
sequential damages besides that known to the Common Law, 
and for measuring which it applies the maxim catisa pro^nma 
etc. A person, indeed, from whom land is taken is entitled to 
compensation under the 49th and 63rd sections of the Lands 
Clauses Act, and the 6th and 16th sections of the Bailways 
Clauses Act, for any injury done him by an exercise of the 
company's statutory powers ; while others, from whom no land 
has been taken by the company, are remediless in respect of 
similar injuries. But this is an apportionment of rights, and 
not of remedies, or of measures of damages for breaches of 
those rights. If the consequential damage is too remote, it 
is therefore immaterial, as Lord Chelmsford very properly 
observed in Ridcefs case, ^' whether no statutory powers have 
been given, or the statutory powers have been exceeded.'' 
But, it is not necessary to hold that if a company commits 
an unauthorised obstruction of a highway, thereby causing 
a loss of custom to certain persons, such an injury is too 
remote to constitute a ground of action, because, if the 
injury is authorised by the statute, Rickefs case decides 
that it is not a fit subject for compensation under the 
Lands and Bailways Clauses Acts. Accordingly, Lord 
Cran worth, while expressing disapproval in common with 
Lord Chelmsford and Erie, C. J., of the decision in Wilkes^ case 
in totOy carefully distinguished between an injury to the 
occupier (which was Wilkes* case), which is actionable at 
Common Law^ and an injury to land which alone is compen- 
sated for by the statutes in question. 

On the other hand, Ricket^s case appears to be far 
in advance of the doctrine laid down in Reg. v. The London 
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Dock Company^ for the injury complained of in the latter 
case was of a negative nature only. The depopulation of 
a district is^ indeed^ usually followed by a loss of trade. But 
there is not a necessary relation of cause and effect between 
both events ; nor, if there was, is either an injury actionable 
at Common Law. But, in Rickei^s case, there was a 
certain degree of positive obstruction to the carrying on 
of the plaintiff's trade. The only proposition, therefore^ 
necessarily involved in the judgment in that case is, 
that such an obstruction of a thoroughfare causing a loss 
of custom is not an injury to land within the meaning of 
the Lands and Railways Glauses Acts. 

Our learned contemporary, the Law Timest has contended, 
vol. 41, p. 149, that the Lands Clauses Act appears only 
to provide compensation for injuries where land has been 
taken by the company, and not to merely injurious affections 
of land, some of which has been secured under the company's 
powers. This view appears to us to be wholly untenable 
and inconsistent with sections 49 and 63, as well as with 
various other portions of the Act. It is, indeed, essentially, 
and primarily, a Conveyancing Act. But it is more, or rather 
it provides for all the direct consequences of its convey*- 
ancing powers. 

The contrary opinion seems so palpably erroneous as hardly 
to admit of argumentative refutation. It is sometimes difficult 
to ' disprove a wholly groundless statement, just as it is hard 
to unlock an open door. To construe a whole Act solely by 
the leading terms in its preamble is to substitute the preamble 
for the Act. At all events, if any one has a doubt whether 
the Act in question provides only for injuries where land 
has been taken, we think he will lose his scepticism on a 
single patient perusal of sections 18, 22, 38, 49, 63, and 68, 
all of which provide for injurious affections of land generally^ 
as well as for losses consequent upon severance. There have 
been also, at least hundreds of cases decided to this effect, 
and not one to the, contrary* 
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The lAWf however^ on the question^ what constitutes an 
iojurj to land under the compensation clauses of the Lands 
and Bailwajs Glauses Acts^ 1845? appears to be rendered 
free from all ambiguitj by the decision in Rickets case* 
Whether that decision is in accordance with the interests of 
the public^ or with legal precedents, it at all events has de- 
termined that an injury to land means a physical deteriora* 
tion and not a depreciation in saleable or letting value. 

The second point on which we have intended to offer some 
obsenrations in the present article, viz., the question, what 
injuries resulting from the exercise of the statutory trading 
powers of a company are compensated for under the Acts? 
is much more difficult than the question we have just con- 
sidered. Nor does the decision in the case of Brand v. The 
Hammersmith and CUy Railway Company. ^ Law Hep., I. 
Q.B., 130; II., and Q.B., 223, (even if we were to sup- 
pose it confirmed on appeal by the House of Lords) set at rest 
all the questions incident to this our second inquiry. 

Brand claimed compensation from the company, (1) for an 
obstruction of light, air, and way to his house ; (2) for damage 
to the garden by lime dust, in consequence of the construction 
of the works ; and (3) for injury caused to his house by the 
vibration, smoke, and noise of passing trains. The com- 
pany admitted the first two heads of compensation, but denied 
that any injury was to be compensated for, which was caused, 
not by the construction of the works, but by the working of 
the railway. The ultimate issue, therefore, in that case was 
whether a structural injury to a house, t.^., an undoubted 
injury to land within the meaning of the principle established 
in Rickets case, should be compensated for where it resulted 
not immediately from the construction of the works,^ but from 
an exercise of the statutory trading powers of a railway 
company. The Court of Exchequer Chamber decided this 
question in the affirmative, thereby reversing the decision of 
the Court of Queen^ Bench. On appeal to the House of 
Lords, their lordships have consulted the judges, and adliu^ 
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sub Judice lis est There are not many decided cases reU^ng 
to this pointy although the dicta of judges are very numerous 
to the effect that such an injury is not the subject either of 
an action or of compensation. 

Those cases which relate to the question how far contingent 
future damage may be taken into account in the original assess- 
ment do not touch the question we are now considering. 
Those cases seem to relate only to injuries caused by the 
construction of the works. In the case of Ware v. Tlie 
Eegenfs Canal Company, 2^ M. & W. 824, for instance, Ih^ 
future injury contemplated was the occasional flooding of land 
owing to the construction of the works. The court consi- 
dered that any future extraordinary damage of this sort should 
be compensated for, even though the owner of the land so 
flooded had previously received compensation for such damage 
as alone then seemed probable, although to form a claim 
for such future damage one instance of it at least should first 
occur. In the case of BagnaU v. The London and North Western 
Railway Company y 31 Law J. Eep., N. S., Ex. 480, the ques- 
tion was of a similar nature, as it related to '^possible future 
injury to unopened mines." Lawrence v. Tlie Great Northern 
Railway Company, 16 Q.B., 643, is of precisely the same 
nature, although in it the court; contrary to the opinion 
of the Master of the Bolls in Evans's case, considered that 
future contingent injuries could not be taken into accountr 
In none of these cases had the court before their minds 
the precise question which was determined in Brandos case^ 
viz.; whether the Lands and Railways Clauses Acts provide 
compensation for any injury not arising from the construc- 
tion of a company's works, but only from the exercise of its 
special trading powers. 

The cases just referred to apply to this question only so 
far as may be supposed to indicate an intention on the part 
of the legislature not to allow compensation for injuries which 
would be continually recurring on a scale indefinite and in- 
ca.pable of being estimated beforehand* 
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In the case of the London and North Western Railway Com^ 
pany v. Bradley^ 3 Mac. & G. 336^ the injury complained of 
resulted not from the construction of the works^ but the 
user of the railway. The defendant was an inn-keeper^ 
the beer in whose cellars was found to turn sour by the 
vibration of passing trains. On a motion to dissolve an 
injunction obtained (as was the erroneous practice of the 
period^ 1851) by the company, and restraining the defendant 
from taking proceedings for compensation under the Act^ the 
Lord Chancellor seemed to have no doubt that the injury 
in question was one for which the Lands and Railways 
Clauses Acts had provided compensation. Indeed^ it is 
doubtful whether the Court of Chancery would not have 
acted consistently with its ancient rapacious name, and per- 
petuated the procedure adopted in Smithes case, had not the 
merits of the real points at issue in the subsequent cases 
awakened the Lord Chancellor to a sense of the more impor- 
tant usurpations of his immediate predecessors in respect of 
the present question. 

In the case of Croji v. The London and North Western 
Railway Company , 32 Law J. Q. B. 113, the claim was for 
a structural injury caused to a house by reason of the sub-* 
sidence of the soil underneath, through which a tunnel was 
constructed, and also in consequence of the vibration. The 
plaintiff had previously granted to the company the right 
to construct the tunnel, and the question was whether he 
was not already compensated for the injury complained of, 
and not whether it was an injury for which compensation 
was provided for by the statute. Upon this, the sole point 
in the case, the court decided against the plaintiff's claim^ 
and did not enter upon the enquiry with which we are now 
concerned. Mellor J., in that case, indeed, seemed to con- 
sider that the damage resulted from the ordinary working 
of the line, and therefore, as such, was not compensated for, 
while Cockburn C. J. was evidently of a different opinion ; but he 
thought a new assessment of compensation could not be made. 
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Penny v. The South Eastern Railway Company, 7 E. & B 
660, is usually cited as an authority for the proposition that 
an injury resulting from the running of trains is not a ground 
for compensation. But Lord Campbell, although probably 
inclining to that opinion, does not say so. His words are 
** Danger arising from the vibration after the construction 
and during the user of the railway is not a ground for 
compensation, at all events under this precept,^ 7 E. & B. 672. 
This case, therefore, is no authority either way. The 
question before the court in that case was whether if the 
jury allowed compensation for an item of damage not action- 
able at Common Law, a certiorari should issue. The court 
decided this, the only point in the case, in the affirmative. 
In Glover v. The North Staffordshire Railway Company, 
Q. L. J. 20 B. 376, Lord Campbell thought a depreciation 
of the value of land, owing to the liabilities of damage 
from passing trains on a level crossing on the land was a 
subject for compensation. His lordship's authority, there- 
fore, on the point we are now consideriDg, need not be 
taken into account. 

Brandos case may, therefore, be considered as depending 
entirely upon the construction of the Lands and Railways 
Clauses Acts, and to be almost untouched by previous 
decisions. We will assume that in that case a nuisance was 
. created at Common Law, within the principle of Bamford v. 
Burnley y 31 L. J. Q. B. 2815, and that it arose in respect of 
an injury for which the right of action was taken away by 
statute, Reg. v. Pease, 4 B. & Ad. 30. The only question in 
such cases, therefore, is whether such an injury comes within 
the compensation clauses of the Lands and Railways Clauses 
Acts. 

We consider that the decision of the Court of Exchequer 
Chamber in Brand! s case, could not be supported if it rested 
solely upon the clauses which provide compensation for 
injuries caused by the construction of the works, Le., upon 
sections 18, 22, or 38, of the Lands Clauses Act, or section 16 
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of the Railways Clauses Act. Baron Bramwell, however, 
rested his judgment upon this ground, and, indeed, seems to 
consider the phrases " execution of the works," and " exercise 
of the powers " of the company in the Acts referred to as 
synonymous. On the other hand, Mr. Justice Montague 
Smith, seems to think that section 6 of the Eailway Clauses 
Act gives compensation to every right of action taken away 
by the Act. Chief Justice Erie (whose opinion did not 
affect the decision of the court, as he had previously resigned), 
considered that there was no actionable wrong whatever 
stated on the record. Baron Channell concurred with Baron 
Bramwell in considering the two different phrases already 
mentioned as identical in meaning, but considered that the 
maxim, causa proxima, etc., stood in the way of the plantifTs 
claim. Admitting the premises of both the Barons, the con- 
clusion of Baron Channell is irresistible. 

The language used in the Lands Clauses Act, 1845, and 
the Railways Clauses Act of the same year is substantially 
identical. But it varies in different sections of both Acts. 
Prima facie any change of language in a statute indi- 
cates a change of intention ; and this rule of construction 
is amply borne out by the various sections of both Acts. 
The key to the arrangement of the various clauses is the 
hypothesis that the legislature intended to give persons 
whose lands were taken or injuriously affected by the 
construction of the works, more extensive rights and reme- 
dies against the companies than other persons equally 
injured by the companies, but from whom no land was 
taken, or injuriously affected by the construction of the 
works. This distinction pervades all the varied phraseology 
of the two Acts. Whenever an outsider merely is in 
question, he is limited to compensation for injuries caused 
to his land by the construction of the works; but if a 
person's land is taken or injuriously affected by the con- 
struction of the works, he has a tabula in imufragio, to 
which he can tack any subsequent injury done his land, 
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" by reason of the exercise, as regards such lands, of the 
powers, etc., conferred by this or the special Act, or 
any Act incorporated therewith." 

Bearing this distinction in mind, we will find a uni- 
formity of language in the different sections of the two 
Acts. It is, therefore, by no means philosophic to contend 
that the phrases " exercises of the powers " and ^* execu- 
tion of the works" mean the same thing. On the con- 
trary, they are distinctly allotted in both Acts to dis- 
tinct classes of injuries, and to different descriptions of owners. 

Thus, sections 18, 22, and 38 of the Lands Clauses 
Act refer only to injuries resulting from the construction 
of the works, and they apply to all such injuries, irre- 
spectively of the question whether land was taken from 
the person injured by the company or not. Sections 49 
and 63 of the same Act, on the other hand, refer only 
to cases where land is taken; but to this limited class of 
claimants these sections allow compensation for every injury 
done to their land by *^ the exercise of the powers " of the 
company. Sections 6 and 16 of the Eailways Clauses Act, 
likewise refer to cases where land has been taken or 
injuriously affected by the construction of the works, and, 
according to the principle acted upon in sections 49 and 
63 of the Lands Clauses Act, the sections cited of the 
Eailways Clauses Act referred to give to such claimants 
compensation for any injuries to their land subsequently 
sustained by them by reason of the statutory powers of 
the company. 

Brandos case we consider, therefore^ to have been rightly 
decided, because he had unquestionably sustained an injury 
by the construction of the company's works. But if he had 
not thus come within the letter of section 6 of the Hallways 
Clauses Act, he would not appear to have any claim for 
compensation for an injury resulting from the exercise of 
statutory powers. The power to run engines, contained in the 

c 2 
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86th section of the Railway Clauses Act, though unnecessary 
for its direct purpose, inasmuch as even a private proprietor 
can use a steam-engine without a statutory power to that effect, 
nevertheless confers an immunity, according to the principle 
of Bcff. V. Pease, for all necessary results of the user of such 
engines. Persons, therefore, whose land has not been taken 
by the company in question, or injuriously affected by the 
construction of its works^ appear to be remediless in respect 
of injuries resulting from the exercise of the powers conferred 
by the Act3 we are considering. Upon this precise question 
however, Brands case cannot be a direct authority, be- 
cause having sustained an injury by the construction of 
the company's works, he came within the range of sections 
6 and 16 of the Railways Clauses Acts, so as to be entitled 
to compensation for every subsequent injury caused him 
by the exercise of any of the statutory powers of the com- 
pany. This distinction, indeed, may not be upheld by 
the House of Lords: nor has it been taken by any court 
which adjudicated upon the case. Yet we submit that the 
distinction is supported by the varied contexture and language 
of the Acts. The only respect in which the Railways 
Clauses Act- differs from the Lands Clauses Act, as to 
the present question, is that the former Act confers the 
tabula in naufragio^ to which we have referred, upon all whose 
land has been taken or *^ injuriously affected" by the con- 
struction of' the works of the company in question ; while, to 
found a claim under the Lands Clauses Act, land it seems 
must have been taken by the company from the claimant, 
and not have been merely " injuriously affected by the con- 
struction of the works." Claims against railway companies, 
therefore, if our construction of the Acts be right> have a 
wider basis to rest upon than claims founded solely upon the 
Lands' Clauses Act 

A few observations upon the legal philosophy of joint- 
stock legislation may not be an irrelevant adjunct to the 
preceding observations. 
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Indiscriminate grants of peculiar privileges to any publio 
body to commit depredations with impunity upon tlie property 
of their neighbours can rest only upon foundations either 
of principle or of public convenience. Indeed, to such an 
extent has the joint-stock spirit been developed by tKe 
Companies Act, 1862^ that most persons will feel inclined to 
consider that joint-stock speculations ought to be repressed, 
rather than still further excited, by the legislature. This, 
however, is equally an error with the supposition we are com- 
bating, although it is an error in the opposite direction. Par- 
liament ought to interfere as little as possible with the freedom 
of contract, whether joint-stock or private. Any departure 
from laissezfaire principles is sure to be productive of various 
mischievous and unforeseen consequences; while le^lative 
restrictions of this sort are usually inoperative to produce 
even the very effect at which they aim. The cardinal 
principle of all legislation is^ that contract ought to be free ; 
but it ought to be no more. It ought not to be enforced by 
the legislature without a due regard to the rights of property. 
This is bureaucratic spoliation, not contract, and can proceed 
on no definite principles. To grant an irresponsible monopoly, 
therefore, for the supposed benefit of the public, in any 
case where contract would accomplish the same purpose, is to 
act contrary to all the received doctrines of political economy 
and legislation. 

The injustice of the proceeding we are criticising is con- 
cealed by the generality of the expressions used with respect 
to the interests of the public. — Dohsus versatur in generalibua — 
Even assuming that the legislature can make the contracts of 
its subjects better than they themselves, yet, it is not the same 
portion of the public that gain and lose by the powers con- 
ferred on public companies. Besides, if a speculation is 
profitable to the public, the profits of its promoters will be 
sufficient to defray all damages incidental to its working, 
besides replacing the capital invested and the usual profit. 
If it is not remunerative to this extent, it is a loss to the 



22 Recent Compensation Cases, 

public^ and therefore, ought not to receive the sanction of 
Parliament, much less the grant of special powers. Such 
monopolies, therefore, so far as their exercise is attended with 
unremunerated injury to the person or property of others 
are as unjust as they are inexpedient, and involve all the 
fallacies, commonly thought exploded, respecting the province 
of Government in relation to trade. 

The principle that contract ought to be free, if fully 
adopted in our joint-stock legislation, would go far to neutralise 
the present necessity for railway and similar companies to 
resort to Parliament. If every company that could get the 
consent of the owners of the requisite land were allowed to 
construct their works without any special Act, but providing 
for -the thoroughfares they crossed so as to satisfy Govern- 
ment inspectors, it is not unlikely that many lines would 
be constructed in this way without any intervention by 
Parliament, while all questions affecting such companies 
might be determined according to the ordinary rules of 
law. 

While the legislature seems to have been facile enough in 
granting special power to companies without providing ade- 
quately for their observance of the maxim sic utere tuo ut alienum 
non lce<hs, it is on the other hand, most improperly jealous 
of the creation of new companies. No company has a vested 
interest and right in prohibiting the growth of similar enter- 
prises, more than the Universities and leading schools 
have in checking the spread of education. But for competi- 
tion, the public would have no security against a low star' 
dard of diligence becoming legal on the part of public com 
panics. On the other hand, no new company is ever suc- 
cessful in displacing an old one, unless by cheapening its 
prices, and this is undoubtedly a matter which Parliament 
should not forbid. The shareholders in the London Chat- 
ham and Dover and the South Eastern Companies may pos- 
sibly ruin themselves or one another. But they are public 
benefactors, and have done to Smithfield what the warriors 
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who supplied victims to the human shambles in Rome 
neglected to do for the Eternal City, 

'^ Till Rome into human shambles turned, 
Made deserts lovely." 

Freedom of contract is the only curative force in the body 
social which makes commercial enterprise keep pace with 
the requirements of the public^ and at the same time hold the 
mid-channel inter nimium et parum. A resort to Parliament, 
indeed, will sometimes be necessary to buy up Naboth*s 
vineyard. But such a resort should not be made nisi sit 
diffnus vindice nodus. The London and North Western spent 
a round million within the walls of St. Stephen's before they 
commenced their works. The litigation to which other com- 
panies have been subjected by bureaucratic chairmen and 
officious committees is absolutely incredible. And all these 
complicated entanglements have resulted from the neglect of 
the maxim that contract ought to be free. If this postulate 
be thoroughly observed, there will be little room left for 
l^islative bureaucracy. 

Next to observing the principles of freedom of contract, the 
maintenance of the existing laws and tribunals ought to be 
the paramount object of our joint-stock legislators. If free 
contract is to be regarded as the Mercantile Petition of Rights, 
fixity of laws and courts may be regarded as its Act of Settle- 
ment. 

The principle of compensation by a private or ^^t^^-judlcial 
tribunal, may be tolerably well suited to cases relating to the 
taking of lands, and the injuriously affecting other lands by 
severance or the construction of the works. It needs must be 
that a company construct its works without much prelimi- 
nary delay, and the ordinary machinery of the superior 
courts is not perhaps sufficiently prompt for the present days 
of railways and telegraphs. But that this extra-judicial mode 
of proceeding is not suited for redress for injuries committed 
by companies in their ordinary trading operations after the 
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works are completed, is shewn by the important fact that a 
resort to the statutory tribunal is unavailing to settle any 
question of disputed right. The jury or arbitrator is in such 
cases only so much .dumb show got up by a paternal legisla- 
ture as a memorial of its solicitude to try " each fond endear- 
ment" for tempting to new fields of progress, and at the 
same time for conciliating the proprietors through whose 
territories the expeditionary corps of mercantile .civilisation 
must pass. Too much cookery, however, is usually worse than 
none. 

The recent Compensation Act, 31 & 32 Vict. c. 119, no 
doubt is a step in the direction we advocate ; but it is a very 
partial and unsatisfactory one. By that Act (a. 41) either the 
claimant for compensation or the company may apply to a 
judge to make an order for trial in one of the superior courts. 
Now, it is usually difficult to divert practices from established 
routine; and, therefore, this statute being permissive only, 
may possibly be not much acted upon. It also applies only 
to claims for compensation on account of lands taken by the 
company, or '^injuriously affected" by the construction of Ae 
works, and not to claims such as Brand's, founded upon an 
injurious user of the works. We doubt, too, if the " order for 
trial," directed by the Act, comprises a preliminary testing of 
the merits of the case by demurrer. 

Special tribunals and doctrines impart more diversity than 
real value or beauty to the legal landscape. Indeed, if a 
special code of rights and remedies is to be devised for 
every new description of undertaking, our joint-stock system 
will soon become truly mysterious. The legal profession 
may profit by the contractual anarchy that must prevail in 
such a state of affairs for some time. • But all legal reforms 
will be grievously embarrassed, and all the existing defects 
of our mercantile jurisprudence will be hopelessly perpe- 
tuated. On the other hand, it is exceedingly easy to avoid 
the shoals we have indicated. The guide to true legal 
philosophy, as well as political economy, is hissez /aire. 
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Parliament ought to leave contract in all its varied phases 
free^ consistentlj with the interests of the public; it should 
not confer statutory powers without good reason for the 
grant; and in all cases it should take care that rights and 
injuries — at leasts civil torts — arising from the exercise of 
such powers, should be wholly governed by the ordinary 
doctrines of the law. 

J. R O'Haba. 



abt. II.— eeport of the eoyal commission 

ON THE LAWS OF MARRIAGE. 

nPHE character of the Report of the Commission on the 
-■- Laws of Marriage will go far to do away with any feelings 
of dissatisfaction which may have been caused by the long 
delay in its appearance. The Commissioners, with the 
assistance of their learned Secretary, have collected an im- 
mense mass of information bearing on the subject of their 
inquiry, and presented a report containing an accurate and 
succinct account of the laws of marriage in the United King- 
dom, and suggesting amendments for the purpose of obviating 
the evils which now exist. Whether or not the proposed 
amendments may receive the sanction of the legislature, the 
report of the Commissioners must form the ground of any 
legislation which may^take place, not more from the light 
which it throws on all the bearings of the important questions 
with which it deals, than from the just and sound views which 
it lays down with respect to the general character of any 
changes which it would be proper to introduce into a matter 
involving so many nice considerations^ both of a legal and 
social character. 

We assume in our readers a sufficient knowledge of the 
diverse laws on the subject of marriage which prevail in the 
three divisions of the United Kingdom^ and also of the 
difficulties which national prejudices and religious differences 
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oppose to the thorough amendment of those laws. The 
diversities we all know are greats and the difficultieB, it must 
be admitted, are of a most formidable nature. But the eyik 
which arise from the present state of matters call loudly for a 
remedy, although we cannot deny that to provide such remedy 
involves one of the hardest problems which was ever presented 
to any legislature. Long-formed habits^ the animosities of 
sects, ecclesiastical difficulties, national difficulties, a great 
diversity of social circumstances, and an immense variety of 
interests and feelings must be taken into account, and must be 
conciliated and harmonized. This was the task which the 
Commissioners were required to perform ; and no one will say 
that it was easy of accomplishment, or surmountable even by 
laborious exertion. To propose merely clover expedients would 
be of small avail ; but some broad principle must be discoveredj 
and then it must be applied in a manner the' least likely to 
provoke opposition or to produce any serious inconvenience. 
Everything must be accomplished by arrangements which may 
not impinge on any strong feelings, and by adaptations of 
existing practices in such a manner as to secure a just and 
satisfactory law of marriage throughout the United Kingdom. 
In England we have a system of marriage laws, which 
though not theoretically perfect, yet works tolerably well 
in practice, simple with respect to its main principle, and 
affi)rding sufficient certainty in all ordinary cases. A few 
minor reforms might obviate some inconveniences which 
may occasionally arise; and any difficulty with respect 
to the absolute certainty of the contract would admit 
of an easy solution. Although the English law allows 
marriages to be celebrated by different methods, it makes 
no distinctions, except in the case of Quakers and Jews, 
which have relation to the religious opinions of persons 
desiring to enter into the married state. But in Ireland, 
in addition to the laws regulating the marriages of Quakers 
^nd Jews, there are separate laws for the marriages 
of members of the Established Church, of Presbyterians, 
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of Nonconformists, and of Roman Catholics respectively. 
Anything more complex than such a system can scarcely 
be imagined; and with respect to mixed marriages an 
element of uncertainty is introduced which ought to be 
entirely excluded from any sound marriage law. In Scot* 
land the evils are of an entirely different description. 
Nothing can be more simple than the fundamental principle 
of the law of marriage which is there in force ; and, as the 
result of this principle^ nothing more certain than the 
validity of the contract in the case of regular marriages. 
But on the other hand, nothing can be more uncertain 
than the irregular marriages which this principle sanctions, 
and, looking to what ought to be the object of any wise 
marriage law, nothing more objectionable. Much ingenuity 
has been shown in attempting to defend the system, but 
no one bom south of the Tweed has, as far as we know, 
ever been convinced by the arguments which the astute- 
ness of the northern intellect has devised for the purpose 
of giving this part of the law of Scotland a reasonable 
aspect. 

Such being the nature of the case, two courses were open to 
the Commissioners in dealing with the marriage laws of the 
United Kingdom. One course was to propose certain 
amendments in the law of England, certain amendments in 
the law of Ireland, and certain amendments in the law of 
Scotland. Much might be done in this way to render each 
system more complete in itself, more suitable to existing 
wants, and more satisfactory in its relations to the others. 
"We are far from insensible to the benefits that would arise 
from a reform of this nature ; and if this were the only method 
which under the circumstances could be pursued, we should 
not dispute its wisdom, however much it might seem to fall 
short of scientific legislation. A reform of this character, to 
be of much avail, would necessarily deal with principles to 
some extent, but would be chiefly occupied with matters of 
detail. It would of course involve three separate statutes. 
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and could not be considered as a step towards the assiinilation 
of the laws of the three divisions of the United Kingdom. 

The other course which was open to the Commissioners was 
to propose a marriage law which^ making allowance for the 
peculiar circumstances of England, Ireland, and Scotland 
respectiyeljy should be sufficiently elastic in its mode of 
working to apply to each, and sufficiently definite in its 
principle to ensure uniformity in the results. This is the 
course which the Commissioners have adopted; and even 
those who may not consider them to have been entirely 
successful in the plan they have recommended, must give 
them credit for a thorough insight into the nature of the case 
submitted to them, and for a resolute attempt to cope with all 
the difficulties with which the subject is environed. Feeling 
sure that they have grasped the true principle on which a 
wise system of marriage law should proceed, they have no 
hesitation in recommending uniformity in the marriage laws 
of the United Kingdom. They say : — 

"After the most careful and deliberate consideration of this 
subject, we have come to the conclusion, that the difficulties in the 
way of the attainment of this object are not insuperable ; and that it 
is the duty of the State to make an earnest endeavour to overcome 
them." Report, p. xxiv. 

In framing a scheme which shall carry into effect the 
object which the Commissioners thus propose, the primary 
difficulty no doubt arises from the marriage law of Scotland. 
But the only substantial argument as it appears to us in 
favour of the Scottish system of irregular marriages, is that 
the principle on which such marriages are upheld ensures the 
absolute validity of all regular marriages. That principle, to 
use the language of the Lord Justice-General of Scotland, is 
as follows : — 

" Present consent to be husband and wife deliberately interchanged 
between a man and a woman, labouring under no incapacity to 
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contract^ makes marriage between them, without the necessitj either 
of a religions ceremonj or of a compliance with any statutory forms 
or solemnities." Beport, p. Hi. 

Now, what the Commissioners propose is to adopt this prin- 
ciple, but to modify it, by requiring that the consent which 
forms the essence of marriage should be proved in a particular 
manner. According to the proposals of the Commissioners, 
the above proposition would run thus : — 

Present consent to be husband and wife deliberately inter- 
changed between a^man and a woman, labouring under no 
incapacity to contract, makes marriage between them, but the 
interchange of such consent must take place in the presence of 
an official celebrant or witness, and no marriage so celebrated 
can be declared void on the ground that any preliminary 
requirements have not been duly observed. 

The principle thus stated sweeps away the irregular 
marriages of Scotland, and leaves the regular marriages of 
that country in as good a position as at present, when this 
further provision is added, as the Commissioners propose : — 

^< That the contract if entered into by the parties, acting in good 
faith, in the presence of any person officiating de facto as a minister 
of the authorised class, ought to be held valid and binding in law, 
notwithstanding any defect in the orders, title, or authority of the 
person so officiating." * 

Of course the feeling in Scotland in favour of the validity of 
irregular marriages will be adverse to this change, and we are 
fully alive to the impolicy of attempting to legislate in 
opposition to strong prejudices on the part of those for whose 
benefit the law is intended. But we can scarcely suppose that, 
after calm reflection, the more intelligent of our northern 

* The Commbsioners have said nothing on the question of misnomer j 
but we see no objection, looking to the principles they have enunciated, 
to allowing every marriage that has been duly celebrated or witnessed 
to be valid, notwithstanding any wrong statement of the names of one or 
both of the parties, whether arising accidentally or wilfully. 
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fellow-subjects will be seriously disposed to resist a change 
which abolishes a system obviously objectionable^ though 
operating beneficially in a few cases^ and gradually^ as the 
evidence shows^ falling into disuetude^ and gives to them a 
marriage law which retains all ,that is really sound and wise 
in the existing law, while improving its practical con- 
venience by a variety of amendments which the Commis- 
sioners propose to apply to Scotland as well as the rest of 
the United Kingdom. If the Commissioners had recom- 
mended the application of the marriage laws of England 
to Scotland^ the latter would have had just grounds of com- 
plaint. But the real truth is that what the Commissioners 
propose is to take the leading doctrine of the marriage law of 
Scotland, as it operates in the case of regular marriages, and 
to apply it, with all its simplicity of principle and certainty of 
operation, to England and Ireland. To say that this simplicity 
and certainty are necessarily bound up with the validity of 
irregular marriages, is to say that if you admit a principle in 
legislation you must necessarily carry it into efTect through 
all the consequences which may be deduced from it. Ijegisla- 
tion no doubt deals with principles, but after having ascertained 
what principles are wise and sound, it must limit and modify 
them so as best to promote the substantial interests of the com- 
munity viewed in all its relations. It is in the perception of 
the limitations and modifications which are necessary in adapt- 
ing laws to any particular people, that a practical statesman 
and legislator differ from a mere theorist. Therefore, while 
admitting that marriage ought to be viewed by the State 
merely as a civil contract, and founded only on consent, it is 
clearly competent for the legislature, as it is certainly beneficial 
to the community, to require this consent to be interchanged 
in such a manner as shall give the utmost certainty to the 
relations thereby constituted. 

Taking this then as the basis on which the different 
marriage laws prevailing in the United Kingdom may be 
amended and assimilated, the Commissioners proceed to 



The Laws of Marriage. 31 

consider the manner in which the interchange oi consent 
necessary to constitute a legal marriage should take place. 
Unquestionably the simplest and most satisfactory plan 
"would be to adopt the method which is established in those 
countries where the Code Civil is in force, by making a 
complete separation between the civil contract and the 
religious ceremony, and requiring in all cases the contract 
to be entered into before a purely civil officer. But the 
Commissioners, admitting the advantages of such a system, 
think that '^it would be opposed to the habits and feelings 
of the great majority of the people of Great Britain and 
Ireland, of all religious persuasions," and they are also of 
opinion, that " the objects for which civil legislation ought 
to provide may be equally well attained when the contract 
is entered into with the forms of religious solemnization^ 
as when these forms are absent, provided the contract itself 
is in both cases properiy guarded and authenticated." 

They propose, therefore, that the official celebrant or 
witness of marriage shall, in aU parts of the United King- 
dom, be either an authorised minister of religion, or an 
authorised civil officer — a system which, as they say, 

*' Will have the manifest advantage of building throughout upon 
the foundations of the existing law, which in every part of the United 
Kingdom recognises as valid the celebration of marriage by duly 
authorised ministers of religion, without making that mode of cele- 
bration anywhere indispensable." — Report, p. xxxv. 

The clergy of the several Episcopal Churches, whether 
Protestant or Boman Catholic, established or unestabHshed, 
the parochial clergy of the Established Church of Scotland, 
and the officiating ministers of all the different bodies and 
congregations of Non-conformists, are, when duly certified 
and registered, to be entrusted with the solemnization of 
marriage. The solemnization within any certain hours, or 
at any particular church, or other place, is not to be 
required as indispensable for the legal constitution of mar* 
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riage^ and the violation of the rules of any church or sect 
is not to affect the validity of any marriage constituted by 
words of mutual consent to be husband and wife^ solemnly 
interchanged between the parties before an authorised 
celebrant 

The presence of a civil registrar is not to be required 
at any marriage solemnized before such celebrant, and similar 
duties with respect to registration to those now performed by 
the clergy of the Established Church in England and IreFand, 
are in all cases to be performed by the officiating minister, 
whoever he be* The Commissioners think that the option of 
contracting a valid marriage without any religious ceremony 
should be retained in all parts of the United Kingdom^ and 
that a law corresponding with the present laws of England 
and Ireland on that subject, should be incorporated into and 
form a part of the future marriage law of the United 
Kingdom. They are also of opinion that no marriage ought 
to be annulled on any ground connected with the religious 
profession or belief of either of the parties thereto— thus 
sweeping away all uncertainty with respect to mixed 
marriages. 

Such, with the omission of various details, of greater or 
less importance, is the general scheme proposed by the Com- 
missioners with respect to the solemnization of marriage 
throughout the United Kingdom* If such a scheme could be 
carried into effect, there can be no doubt that it would secure 
uniformity in the essential requisite of marriage without 
interfering with any modes of celebration deemed appropriate 
by the parties most interested, and would render all marriages 
perfectly certain after having been duly solemnized. By 
putting all ministers of religion on an equal footing, it would 
do away with the vexations and jealousies which the pre- 
sent system has certainly some tendency to promote. By 
deferring to the views and feelings of all religious parties, 
it proposes to establish a great system, sound in its substantial 
prindple, but capable of being applied throughout the whole 
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of the United Kingdom^ and calculated to conciliate all the 
different religious communities. It is no doubt a compromise^ 
but it is a compromise founded on wide views, and proposed 
with a clear perception of all the diflSculties of the case. 
Such a compromise may not satisfy theorists of any class^ but 
practical men will be slow to condemn a proposal which 
offers a way of escape from difficulties which otherwise 
appear inextricable, because it is too conciliatory in dealing 
with tenacious feelings and strong interests. 

Of the recommendations proposed by the Comnussioners 
with respect to requirements preliminary to marriage, we 
cannot speak with the same full approval. That all such 
preliminaries should be regarded as directory, and none 
of them essential to the validity of marriage, is the sound 
principle on which the Commissioners proceed. The pro- 
posals they make with respect to notice and residence, 
declarations to be required, and the consent of parents and 
guardians seem to be perfectly fair and wise. But we have 
some doubt as to the mode in which they propose to secure 
the due observance of these preliminary requirements. 

The publication of banns, either in the Established 
Churches, or in other churches or religious denominations, is 
not to be interfered with, but is not to be required by law as a 
condition either of the lawfulness or of. the regularity of 
marriage. The registrar's certificate is not to be required 
for a marriage in a registered chapel, and all licenses are to be 
abolished. What the law is to require is a notice, accom- 
panied by certain declarations, to be given to the minister of 
religion or civil officer by or before whom the marriage is 
intended to be solemnized. If the marriage is to be according 
to the rites of the Established Church, the notice is to be 
given to the minister of the parish ; if the marriage is not to 
be according to the rites of the Established Church, then the 
notice is to be given to the minister of the chapel, or the 
registrar, as the case may be. Provisions are proposed for 
cases where the parties to be married do not reside in the 
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same parisli or district^ or where the marriage is not intended 
to be solemnized within a parish or district in which either of 
them resides. 

Now, we do not mean to saj that this scheme is not 
recommended by important considerations^ but we fear 
that it will be objected to by many persons^ as giving 
too much power and authority to ministers of religion in a 
matter which it is desirable should be as little as possible 
under their control. Various declarations are to be made by 
parties giving notice of marriage ; the period of notice is to 
be reduced from twenty-one to fifteen days, where both 
parties are of the same religious persuasion, and do not signify 
their wish to be married by a minister of any other persuasion, 
and no communication of the notice and declarations is 
required of the minister when the parties, residing in the 
same parish or district, are personally known to him, and 
are in the habit of attending his ministrations. There are 
responsible functions here involved, which cannot be exercised 
without a certain amount of discretion being allowed to those 
to whom they are assigned. Opportunities may thus be afforded 
to men, who from their position are in all sects and denomi- 
nations naturally fond of exercising authority, to interfere 
unduly in a matter where their sole duty should be ministerial; 
and all this power is to be put into the hands of the minister 
of every licensed chapel throughout the country. The pro- 
posal has certainly the recommendation that it fully recognises 
the principle of religious equality; but religious equality 
may be bought too dear when it gives too much authority 
to ministers of all religious bodies. The Commissioners 
were no doubt influenced by a desire to conciliate the Homan 
Catholic clergy of Ireland, and it is possible that their 
proposal may be the only way in which the diflSculties arising 
from that quarter can be overcome. But we greatly doubt 
whether this part of the scheme will be altogether palatable 
in England ; and we should require to be weU convinced 
that it was the only practicable alternative before we should 
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be disposed to accept it, as, under all the circumstances, 
the best and wisest plan of carrying into effect those preli* 
minary requirements which the State is entitled to exact 
against clandestine and unlawful marriages. The suggestion 
of Sir Travers Twiss, one of the Commissioners, is well 
worthy of consideration : — 

" In adding my name to the above report/' he says, " I venture 
to suggest that the certificate of the minister of religion ought not to 
be introduced as a substitute for banns, without the safeguard which 
protects at present the certificate of the civil authority, namely, 
that the ofiicer under whose authority the certificate is to be granted, 
should in all cases be a different person from the officer who is to 
solemnize the marriage. Without some such safeguard, I think that 
the privacy of the " certificate will tend to revive some of the evils 
which Lord Hardwicke's Marriage Act has operated to restrain." 
Report, p. Iv. 

Our object has been to express our views as to the leading 
features of the scheme proposed by the Commissioners, and 
we have therefore passed over their recommendations with 
respect to a great variety of matters of detail, which are, in 
general, obvious improvements on the existing law, and are 
conceived with reference to a complete assimilation of 
the present divergent systems. We think it unnecessary 
also to make any observations on what the Commissioners 
recommend as to the marriages of British European sub- 
jects in India, in the colonies, and in foreign countries, 
except to state generally our approval of the alterations 
which they propose, as expedient and reasonable. With 
respect to that portion of the scheme of the Commissioners, 
the policy of which we have ventured to question, we are 
not now prepared to suggest any views which completely 
satisfy ourselves. The diflSculties which surround this part 
of the question are unquestionably great. The simple and 
obvious mode would no doubt be that the notices should 
be given to a civil officer, and that on his certificate the 
religious rite should be solemnized. But the difficulty is 
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to make tliis fit in with the practioes of some of the re- 
ligiood bodies to whom the celebration of the rite is to be 
entrusted* If this can be done we shall be able folly to agree 
with the language of the Commisaoners^ when they say : — 

^ Should oar recommendations^ in their general substance, become 
law, the great olject of uniformity will hare been accomplished ; the 
law will be simplified and consolidated; the highest practicable 
security for the facility, certainty, and safety of marriage will have 
been attained, without any infringement of rdigious liberty, or 
antagonism between the authority of the State and the influence of 
religion ; and, at the same time, there will be no sensible inter- 
ference with the previously accustomed course of regular marriage, 
as hitherto solenmized, in England, in Scotland, or in Ireland." 
Report xlr. 

We may be allowed to express our regret that the Commis- 
sioners did not think it to be within their province to inquire 
into the subject of the legitimation of children by the subse- 
quent marriage of their parents. Even with a satisfactory 
assimilation of the marriage laws of the United Kingdom, 
anomalies will arise as long as one portion of it adopts a 
principle of legitimation which the others repudiate. It may 
be that at the present day it is no longer^ as in the thirteenth 
century when the parliament at Merton was held, a mere 
matter of will that the laws of England in this respect shall 
not be changed, but one of justice and expediency, and that 
the peculiar rule to which we have religiously adhered in 
opposition to the practice of other civilized nations is capable 
of being vindicated on the most satisfactory principles. But 
at all events, we think, that the assimilation of the laws of mar- 
riage cannot be considered complete, while an effect on status 
is allowed to the contract in one part of the United Kingdom 
different from what it has in the rest. We cannot but think 
also that the question of the expediency of introducing the 
principle of legitimation per subsequens matrimonium into 
England was in itself worthy of being inquired into by 
the Commissioners ; and we are disappointed therefore that 
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they have not thought proper to give their full consideration, 
to a matter important in itself and directly connected with the 
subject of their investigation . and the object they have kept 
in view. 

With respect to the evidence on which the Commissioners 
have founded their report, we have no hesitation in saying 
that it is of the most valuable character, presenting as it 
does the views and opinions of individuals most likely to 
elucidate the subject of inquiry, and of representatives of 
parties and bodies which would be affected by the changes 
which are proposed. No pains have been spared to obtain 
the best and fullest information on the working of the 
different systems of marriage laws in the United Kingdom. 
The inquiry in this respect may be considered as exhaustive ; 
and whatever legislation may ensue will be based on a full 
knowledge of the law and the facts bearing on this most 
important subject. How soon such legislation may be 
expected, is a matter on which, at present, we are not 
disposed to speculate. 



Abt. III.— EEVISING BAEEISTERS. 

THE appointments of Revising Barristers on the recent 
summer circuits have created much disappointment and 
dissatisfaction, not only amongst the Bar, but the general public, 
as weU with reference to the selections themselves, as to the 
manner in which the duties of the oj05ce have been discharged 
during the autumn. It may not be uninteresting to ascertain 
if there are any real grounds for the complaints which have 
been made, and, if there are, whether any remedy can be 
devised to prevent their recurrence. 

It has been said that there is no concert amongst the 
judges as to the class of gentlemen who are the most fit to 
be selected for the discharge of the diflScult, onerous, and 
responsible duties which devolve upon those members of the 
Bar who are called upon to fiU the offices. Some of the 
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judges think that it is their duty to select gentlemen of 
long standing and acknowledged ability, possessing a com- 
petent knowledge of, and acquaintance^ and familiarity with 
the special subject with which they have to deal, and 
who have had some experience in the discharge of judicial 
functions; who are assiduous, persevering followers of the 
profession, but who have not been fortunate enough to secure 
the patronage of that very discriminating class, the attorneys. 
Others again thinking that if the three years' standing, the 
period limited by the Act of Parliament, is attained, that is 
the only qualification required, and they recklessly rush 
amongst the mere juniors of the Bar, and make their selec- 
tion from them. Others, it is said, select gentlemen for 
their wealth and aristocratic connexions; others make their 
selections on <^e ground of family ties ; others under female 
influence and private friendship, and others on the ground of 
judicial relations. The judges profess not to interfere 
with the patronage of each other, yet it oozes out somehow, 
and is commonly reported, that it is no extraordinary thing 
for one judge to say to another, *' Appoint my friend on your 
circuit, and I will appoint your son, or friend, on mine ; " and 
judges have been known to use their influence with each 
other to obtain appointments which but for such influence 
would never have been made, because they could not have 
been justified. Selections for standing, merit, capability, and 
acquaintance with the peculiar subject, form the exception 
rather than the rule, and the result is that the claims of 
gentlemen who will not condescend to use such influence are 
entirely ignored. 

It is clear that those were not the views of the Legislature, 
nor are they the views of the pubHc, That they are not the 
views of the Legislature may be collected from the fact that 
a very liberal remuneration has been provided for the discharge 
of the duties. 

The views of the public are pretty well expressed by a 
contemporary, who saysj with some show of reason^ that 
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those appointments should '^be conferred upon the many 
able men upon whom attorneys have not smiledj and who 
have not had the good fortune to get into practice^ or to be 
bom judges' sons, or to marry rich wives, or to be themselves 
possessed of large fortunes." There are also able men who, 
by their writings, have perpetuated the law and done good 
.service to the public and the profession to which they belong, 
whose claims have been deemed unworthy of consideratiouj 
and are laid aside to make way for young men who have in 
no way distinguished themselves, but who happen to possess 
the all powerful qualification of just three years' standing. 

On the Northern Circuit eighteen appointments have been 
made under the recent Act by the Lord Chief Baron Kelly, 
viz., Mr. Laurie, who was called to the Bar in M. T., 1833, 
and is of nearly 35 years ' standing ; Mr. Hodgson, who was 
called in M. T., 1850, of nearly 18 years' standing; Mr. Lewers, 
who was called in E. T.^ 1851, of a little over 17 years' stand- 
ing ; Mr. Sheil, called in T. T., 1852^ of 16 years' standing ; 
Mr. Macrory, who was called in H. T., 1853, of over 15 
years' standing ; Mr. Fawcett and Mr. Littler, who were called 
in T. T., 1857, of eleven years' standing ; Mr. Butler, Mr. 
W. B. Trevelyan, and Mr. Bruce, who were called in T. T., 
1858, of ten years' standing ; Mr. Bacon, who was called 
in E. T., 1861, of over seven years' standing; Mr. Segar, 
Mr. T. H. James, and Mr. McOonnell, who were called in 
T. T., 1862, of six years' standing ; Mr. Foard, who was called 
in H. T., 1863, of over five years' standing ; Mr. Blair, who 
was called in T. T., 1864, of four years' standing; Mr, 
Wheeler, called in H. T., 1865, and Mr. Macafee, called in 
T. T., 1865, of over three years' standing. 

On the Home Circuit seven appointments have been made 
by Mr. Baron Martin, viz., Mr. George Francis, called to the 
Bar in H. T., 1850, over 18 years' standing; Mr. Philips, 
called in T. T., 1857, eleven years' standing; Mr. Cowie, 
called in H. T., 1862, over six years' standing ; Mr. Wother- 
spoon, who was called in T. T., 1862, six years' standing; 



40 Revising Barristers, 

Mr. ChannelJ, called in T. T., 1863, five years' standing; 
Mr. Roland Vaughan Williams, called in M. T., 1864, three 
years' and eight months standing ; Mr. McLeod, called in 
T. T., 1865, three years and two months' standing. 

On the Western Circuit eight appointments have been made 
by Mr. Baron Channell ; viz. : Mr. Saunders, who was called 
in T. T., 1837, of 31 years' standing; Mr. Hooper, who was 
called in H. T., 1852, over sixteen years' standing ; Mr. Snow- 
den, who was called in H. T., 1854, over fourteen years' stand- 
ing; Mr. McKonochy, who was called in T. T., 1855, over 
twelve years' standing ; Mr. BuUen, who was called in M. T., 
1860, over seven years' standing ; Mr. Charles, who was called 
in H. T., 1862, over six years' standing ; Mr. St. Aubyn, who 
was called in T. T., 1863, five years' standing ; and The Hon. 
Greville Howard, who was called in M. T., 1863, four years 
and seven months' standing. 

On the Norfolk Circuit, four appointments have been made 
by the Lord Chief Justice ; viz. : Mr. Payne, who was called 
to the Bar in T. T., 1844, nearly twenty-four years' standing ; 
Mr. Sargeaunt, who was called in M. T., 1850, nearly eighteen 
years' standing; Mr. Cherry, who was called in M. T. 1855, 
nearly thirteen years' standing ; Mr. Longe, who was called in 
E. T., 1858, over ten years' standing. 

On the North Wales Circuit, two appointments have been 
made by the Lord Chief Justice Bovill ; viz. : Mr. Coxon, 
who was called in T. T., 1850, of eighteen years' standing, 
and Mr. Horatio Lloyd, who was called in E. T., 1852, over 
sixteen years' standing. 

On the South Wales Circuit, three appointments have been 
made by Mr. Justice Smith, viz. : Mr. Bowen, who was called 
in H. T., 1851, over 17 years' standing; Mr. Hughes, called 
in M. T., 1853, nearly 15 years' standing; and Mr. Coleridge, 
who was called in M. T., 1853, of the same standing. 

On the Midland Circuit eight appointments were made by 
Mr. Baron Bramwell ; viz. : Mr, CampbeU Foster, who was 
called in H. T., 1846, over 22 years' standing ; Mr. Lushington, 
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who was called in H. T., 1853, over 15 years* standing ; Mr. 
Sills, who was called in H. T., 1858, over 10 years' standing ; 
the Hon. Ohandos Leigh, who was called in H. T., 1859, over 
nine years' standing ; Mr. Bennett, who was called at the same 
time; Mr. Barker, who was called in M. T., 1862, over five 
years' standing; Mr. Sparks who was called in E. T., 1863, 
over five years' standing, and Mr. Hannay, who was called at 
the same time. 

On the Oxford Circuit six appointments were made by 
Mr. Justice Byles, viz. : Mr. Neale, who was called in M. T., 
1836, nearly 32 years' standing; Mr. Chance, who was called 
in M. T., 1846, nearly 22 years' standing ; Mr. LenthaU, who 
was called in E. T., 1846, over 22 years' standing; Mr. 
Sawyer, who was called in H. T., 1848, over 20 years' stand- 
ing ; Mr. G. Brown, who was called in E. T., 1849, 19 years' 
standing; and Mr. E. A. Fisher, who was called in H. T., 
1850, over 18 years' standing, whose long professional claims 
have at last been recognised by that eminent judge. 

The appointments for the county of Middlesex and the City 

of London were made by the Lord Chief Justice, who selects 

the Revisers from the Equity Bar, and if we may be permitted 

to ju-dge from the exhibitions that have taken place in several of 

their courts, as well as in those of some of the other circuits, 

there can be Uttle doubt that the Lord Chief Justice has not 

exercised his usual discrimination in the choice he has made. 

It is scarcely possible to conceive anything like the confusion 

into which some of those gentlemen have thrown the law of 

registration. Unaccustomed as they usually are to the laws of 

evidence, to the examination of witnesses, and to nisiprius and 

criminal practice ; schools which afford more facilities for the 

acquisition of that readiness and skill, which are necessary for 

grasping a point, and pronouncing a prompt and ready decision 

upon it than any other, greater care should have been made 

in their selection. 

Commenting upon the appointments made by one of the 
judges, a contemporary has said— 
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^'This we cannot but regard as a great and serious breach of 
trust, and without saying anything disrespectful of Her Majesty's 
judges, it would be well if some of them remembered that in the 
present state of the public mind jobbery is dangerous, and in the 
forthcoming Parliament will be handled with rough hands." 

Another contemporary describes the grave and general 
complaints made of the manner in which the Revising 
Barristers performed their duties. " It is," he says, *^ pain- 
fully manifest that several of the newly appointed Barristers 
are not — ^to use a significant colloquial phrase — ^ up to their 
work.' " I The gravamen of the complaint against the 
appointed judicial officers is, that there is ample evidence 
that in frequent instances they have not prepared them- 
selves for their duties by previous study, and that many of 
their decisions are in direct opposition to some of the best 
known and most firmly established principles of election law. 

In other cases extreme cenfusion and inconvenience have 
arisen from the indecision of the Eevising Barrister. He 
lays down a rule one day, and retracts it the next, and con- 
sequently the agents do not know how to perform their work, 
what evidence they are expected to produce, and what 
objections they must be prepared to meet. To cite all the 
instances of judicial vacillation or of palpable error in decision^ 
would be an almost interminable labour; but in order to 
illustrate the nature of the complaint we may adduce a few 
specific examples. In Lambeth, on the very first day of the 
revision the presiding Barrister laid down a rule directly in 
the teeth of settled principles, which had the effect of dis« 
franchising four or five hundred claimants. A large number 
of persons appeared on the lists, who were formerly compound 
householders, but who, since the Eeform Act was passed, 
have become personally rated. Their claims were on the 
face of them sufficient, and no objection had been made to 
them, yet the Barrister took upon himself to expunge all the 
names, except when the claimant was present, or when 
evidence was given that he had resided a sufficient length of 
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time. This decision contrayenes one of the fundamental 
principles of election law — that if the qualification is good on 
the face of the list, the Barrister has no power to expunge 
the name^ unless a formal objection has been made. la the 
case of Smithy v. Jamesy Chief Justice Erie said : — • 

<< If the qualification is good on the face of it, the objection to the 
validity of the vote must be regularly brought before the Revising 
Barrister before he can decide it to^ be invalid. If it is not so 
brought before him, he is not competent to decide on the quali- 
fication/' 

Here is another instance : At the commencement of their 
labours several of the Barristers decided that when the name^ 
description^ and residence of the landlord were not fully given 
in the lists, the names of the tenants must be expunged. The 
next day it was discovered that the Segistration Acts give 
the power to Revisers to supply defects of this kind on proper 
evidence being offered, and the decisions of the previous day 
•were consequently reversed. The conduct of business in the 
Westminster Court seems to be equally unsatisfactory. The 
Conservative agent there complained that his party was 
treated with injustice by the Barrister, who, he said, was 
perpetually changing the principles he laid down with 
regard to the admissibility of evidence by paid agents. The 
Barrister replied, that having disallowed claims so supported 
on the previous day he ought to do so then; but finally, 
after some urgent representations by the Liberal agent, he 
allowed these claims. The same learned gentleman dis- 
tinguished himself by such a defiance of authority as to base 
on debates in Parliament, a judicial interpretation of the 
word " man " in the Reform Act. One more example from 
this court : It waB at first sapiently decided that a lodger's 
qualification must be estimated by deducting a calculated 
proportion of the rates paid by his landlord. Subsequently 
this rule was abandoned, and it was held that no such deduc- 
tion on account of rates ought to be made. When the Barrister 
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had announced this change of opinion^ he was asked to recal 
the former contrary decisions by which he had disqualified 
certain lodgers. The answer was that it was too late to do 
8O5 since the lists had been sent to the printer. Another 
learned gentleman refused to strike off the Begister the 
names of those who received parochial relief because they 
were not objected to^ although the law says that no one 
shall remain on the Eegister who has received parochial relief, 
and does not require notice of objection to be given in such 
cases, for the simple reason, that no one on the list can tell 
whether persons, whose names are thereon, have received 
parochial relief, or not; and, although this question raised a 
new and important point, no case was reserved upon it for 
the decision of the Court of Common Pleas. 

This gentleman disfranchised several hundred voters be- 
cause their qualifications were inaccurately described, he 
having the power to amend on evidence being adduced. For 
example, where a person claimed for No. 2, Eobert Street — 
House — Horseferry Boad, the evidence being that he claimed 
for a house in Robert Street which was in Horseferry Road. 
Great conflict of opinion has prevailed with regard to the 
admission of women upon the Register ; some Barristers ad- 
mitting them, others rejecting them, others leaving them on 
the Register upon the ground that as they were not objected 
to, they had not the power to expunge them. 

Another gentleman admitted, contrary to precedent, the 
claim of an under-tenant of the occupier of chambers in the 
Temple, and the next morning expressed doubts as to the 
correctness of his decision the day before, and added that 
upon reflection he thought he should not have allowed the 
name to remain on the list, and in the same breath aflirmed 
his previous decision by inserting a name upon the list 
under exactly the same circumstances, observing that the 
supposed he must decide the case in conformity with his 
previous decision. Then, again, with regard to the defi- 
mtion of *^ lodger," no two barristers in the London districts 
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seem to be agreed^ and cases were decided one day upon 
which doubts w^re expressed the next, and different ingre- 
dients imported into the decision the third. In another 
instance we hear of a Barrister expunging all the names in 
one list of occupiers, amounting to some hundreds, on the 
ground of insufficient description of qualification, when the 
description '^ house," ^^ land," which was given, was the very 
one which other Barristers adopted as the best, and which the 
Legislature in the Reform Act gives as an example in a 
similar case. 

Where so many inexperienced and young men were 
employed to carry into practice a most complicated system, 
and to reconcile Acts which were in conflict, and upon the con- 
struction of which great difference of opinion prevailed, it 
would have been but a prudent and becoming step if they had 
followed the example of their Irish brethren, and held a pre- 
liminary meeting with the view of laying down, under the 
advice of more experienced Kevisors, some rules for their 
guidance ; but this was too sensible and discreet a course for 
inexperience to adopt, upon the principle that ^* if ignorance 
is bliss, 'tis folly to be wise." It is true such a step was taken 
in form by some of the Revisers, but, if we may judge by the 
result, it was worse than useless. But those young men are 
hardly to be blamed for this omission when we perceive Her 
Majesty's judges acting on the same principle, they having 
no concert amongst themselves as to the class of gentlemen 
from whom to select officers to discharge the most difficult and 
responsible duties that Barristers can be called upon to per- 
form — difficult and responsible because they never could 
tell a moment before what complicated questions of law or 
fact, or both, might arise in their courts, and upon which 
they might be called upon to deliver impromptu decisions. 
Revisers should, therefore, be possessed at all times of a fund 
of legal learning, upon which they could at a moment's notice 
draw with some degree of certainty that their drafts would be 
honoured, in other words, that their decisions were sound. 
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The Legislature has confided to the judges, in the full 
confidence that it would be impartially discharged, a most 
responsible duty and trust ; and both the Legislature and the 
public have a right to expect that they will be faithfully 
performed, irrespective of private motives, and that selections 
shall be made on public grounds alone. As the Legislature 
made so handsome an allowance for the performance of the 
work, it was not contemplated that the office should become 
a sinecure, or a reward for judges' sons, nor the sons of female 
friends, nor those of former clients, nor as a reward of friend- 
ship, nor for those in possession of a lucrative practice. We 
are far, however, from saying that gentlemen who may 
be placed in any of those positions are necessarily to be 
excluded from the office ; we only say that those are not to 
be the only qualifications, and that an honest intention should 
be brought to bear upon judges' minds in making the selection, 
and that they should have a single eye to procuring the best 
and most efficient and experienced gentlemen on the circuit 
from amongst the most industrious, assiduous, and persevering 
followers of their profession. 

It would be a very curious document, and at the same time 
a most interesting one, as showing the persons upon whom 
the public money has been expended, if some independent 
Member in the new Parliament would move for a return which, 
of course, will meet with great opposition in high quarters, 
of the names of all the gentlemen who have been appointed 
Revisers since the 6 Vict. c. 18 was passed ; their standing 
at the Bar, the special grounds upon which the appointments 
were made, and what connection the Eevisors had with the 
judicial bench. 

It will appear from such a document that many appoint- 
ments have been made of gentlemen little over the legal quali- 
fication of three years' standing. A limit which was imposed 
by the Legislature in the view of disqualifying the absolutely 
incompetent, and not to grant a licence to the judges to select 
for those appointments gentlemen of that standing. It was to 
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prevent the appointment of gentlemen of less standings and 
not to deprive those of larger experience of the office. When 
the selections of the one class are made to the prejudice of the 
other^ this intention of the Legislature is frustrated. 

On the whole we have said enough to show that judges, like 
other folks, are frail, and that they do not regard the public in- 
terests as they ought. A celebrated bishop, on being remon- 
strated with for nepotism in conferring a lucrative preferment 
upon his son, justified it by saying that he was bound to select 
the best man. He knew none so good as his son, and on that 
ground conferred the preferment upon him. A similar prin- 
ciple, perhaps, actuates the judges in the distribution of their 
patronage. We do not mean to cast the slightest reflection 
upon the scions of any of the judges, we only condemn the 
system that regards them as pre-eminently qualified. There 
are amongst them many able and distinguished men, but when 
the claims of others of greater experience are laid aside for 
them, then the practice becomes an evil. What would the 
judges themselves say — what would the profession and the 
public say, if gentlemen of the Bar of a few years' standing 
were promoted by private influence to the judicial bench over 
the heads of men of longer standing and greater experience; 
and where is the difference in principle between a Bevising 
Barrister and a judge in this respect ? 

The mischief this year wrought by the appointment of 
incompetent persons to correct the electoral lists cannot be 
remedied. But a repetition of it cannot be permitted. Upon 
this subject a contemporary says : — 

" The people have struggled hard and long to obtain from the 
Legislature an extension of the suffrage ; and it is really intolerable 
that their triumph should be impaired through the sheer incompetence 
and ignorant blundering of subordinate legal functionaries. The 
precautions taken to secure the selection of efficient Revisors have 
proved ineffectual, and in far too many instances the patronage has 
been exercised in favour of Barristers without any reputation for 
knowledge of electoral law. The Registration Acts, as we have 
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explained made it uecessarj that a coDsiderable number of super- 
numeraries should be appointed for the present year, and some of the 
selections have been remarkable. One of the gentlemen recently 
chosen to review the lists of an important district, many years ago 
abandoned the legal profession and betook himself to the business of 
a wine merchant. Of course it is not all discreditable tbat a man 
should leave the law and adopt a trade. It may be, indeed, that 
while the gentleman imported and sold wine, he found time to 
improve his knowledge of the law. He may have been diligently 
occupied with dock warrants and tasting orders in the morning, and 
may have pursued the drier study of jurisprudence after business 
hours. Still, the transition from a counting house to a judicial office 
is rather startling. 

<* All the new Revising Barristers have not proved incompetent, and 
it is not to be assumed that any of them owe their position to 
nepotism. But the selection is made privately, and therefore the 
public have no means of ascertaining upon what grounds the choice 
rests ; and at least thus much is clear — that, in too many cases the 
result has been eminently unsatisfactory. A reform of the registra- 
tion courts is plainly necessary, and it will probably be the duty of 
the Legislature to devise more effectual means of protecting the 
precious right of suffrage from being sacrificed by the blunders of 
functionaries whose legal knowledge is a legal fiction." 

We cannot think that it would be a satisfactory mode of 
removing the mischief complained of, by conferring the appoint- 
ments of the Revisers upon the Speaker of the House of 
Commons, because he would necessarily be ignorant of the 
qualifications of candidates for the oflSce, and would therefore be 
greatly under the influence, in making the appointments, of 
Members of the House ; nor should the patronage be con- 
ferred upon any of the Ministers of State, because the selection 
would be influenced by political views. 

The judicial bench is pre-eminently qualified to make the 
appointments. But the patronage should be confined to the three 
Chiefs of the three Common Law Courts, who should divide it 
equally amongst them, and the appointments should be made 
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before the commencement of the circuits. This suggestion 
is made under the belief that the Chiefs will be more under 
the influence of public opinion than the Puisne Judges ; but 
there is a still stronger reason why the patronage should now 
be confined to the three Chiefs^ as the Legislature has recentlj 
conferred upon the Puisne Judges the power of trying election 
petitions, they ought not, therefore, to retain the power of 
appointing Revisors. But the limit as to standing should be 
seven years, including the period of practice under the Bar as 
special pleaders, and legal merits should be made to form one, 
at least, of the qualifications. 



Art. IV.— ANGLO-AMERICAN COPYRIGHT. 

The Law of Copyright. By C. P. Phillips. London. 
CuHis on Copyright. By G. T. CuBTis. New York. 

Legislation et Jurisprudence concemant la ProprUti LiitSraire. 

Par Ch. Hiniaux. Paris. 
Du Droit de Perpituiti de la Propriiti Intellectuelle. Par 

Adolphe Brenlin. Paris. 

THE recent decision in the House of Lords in the case of 
Rmtledge v. Lawy affords an opportunity for renewed 
discussion of the question of international copyright, which- 
has been somewhat neglected. Although the case does not 
itself deal directly with that question, it incidentally offers an 
excellent illustration of the present inconvenient and anoma- 
lous state of our literary relations with the greatest reading 
nation in the whole world, to wit, the United States. 

The facts of the case are briefly as follows :— A well-known 
American authoress. Miss Cummins, finding that in the 
absence of an international copyright, although her works 
commanded a large British pubUc in addition to her home 
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readerBj that fact did not put a single cent in her pocket, 
devised an ingenious plan for rendering this increased circula- 
tion profitable to herself as well as conducive to her fame. 
She wrote a work called '^ Haunted Hearts/' the manuscript 
of which, in April, 1864, she transmitted to Messrs. Ijow, a 
well-known firm of London publishers, for publicatioii in 
England; and then she went to Montreal, in the British 
province of Canada, where she resided for a short time at, 
before^ and after, the time ot the publication in England. She 
assigned the work to Messrs. Low, and the assignment was 
registered under the Copyright Act (5 & 6 Vic, c. 45), the 
assignor being described as Maria S. Cummins, Montreal, 
Canada. The work was published hj Messrs. Low at a high 
price, and almost simultaneously was also published by Messrs. 
Boutledge, another well-known and highly respected firm, at a 
low price, who contended that Messrs. Low could have no 
copyright in the work of an alien, between whose country and 
ours no copyright exists. Messrs. Low then filed their Bill in 
Chancery to restrain the defendants from proceeding with the 
publication of their book, and for an account of the copies 
already sold. The question was decided by the Vice-Chan- 
cellor in favour of the plaintiffs, and, after passing on appeal 
from court to court, was finally settled in the present year,* 
when the House of Lords decided in favour of Messrs. Low, 
that " An alien friend who, during the time of his tempo- 
rary residence in a British colony, publishes in the United 
Kingdom a book of which he is the author, is, under the 
5 & 6 Vic, c. 45, entitled to the benefit of British copyright." 
This decision was followed shortly by the very similar case of 
Low V. Wardy when, on the 2nd of July last, Vice-Chancellor 
Giffard granted an injunction to restrain the publication in 
England of the last six chapters of a novel by Mr. Oliver 
Wendall Holmes, the well-known American novelist, entitled 
" The Guardian Angel." Mr. Holmes had lived at Montreal 

* RoiUledge v. Zow, 3 L. R. Appellate Series, 100. 
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during the publication by Messrs. Low, in order to acquire 
the British copyright. The last six chapters only formed the 
subject of the injunction, because the rest of the work was 
first published in America, so that no British copyright could 
be acquired in it.* 

The position of England, therefore, as regards the question 
of international copyright with the United States, is a some- 
what absurd one. Any American author can secure himself 
from English literary piracy, by just passing over the frontier 
into Canada for his summer holiday, during which he makes 
arrangements with his English publishers ; whilst English 
writers must still look on at a huge sale of their works, from 
which they reap no profit, save perhaps a meagre payment for 
*^ advance-sheets/' or a pitiful dole by way of conscience- 
money from exceptionally honourable houses in New York or 
Boston. Nor can blame be attached to the American pub- 
lishers for these meagre payments. Rather should all praise 
be given. For no sooner are advance-eheets published, than a 
dozen piratical copies appear in the market, and, save that he 
is the ^first in the field, the publisher who' pays is not a whit 
better oflP than the dozen who do not pay. As, for instance, 
Messrs. Harper, of New York, paid Mr. Dickens 400 dollars 
for the advance-sheets of his last novel, and forty-eight hours 
after publication all advantage that payment gave them was 
gone. The '^ courtesy of the trade," which would have left 
them the undisturbed possession of the work, is only respected 
by the honourable in the profession, and, unfortunately, there 
are always men in every trade who respect nothing but the 
letter of the law. 

There is no doubt that the English are the greatest sufferers 
by this system of reciprocal robbery, on which are conducted 
our international literary relations. America consumes while 
England produces, and the producer suffers more than the 
consumer when the goods are not paid for. One or two 
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remarkable cases of loss from the want of copyright have, 
however, been made much of by the Americans, as, for instance, 
those of Mr. Motley and Mrs. Beecher Stowe. The latter 
only received a per centage on a sale of 300,000 copies of 
" Uncle Tom's Cabin," whilst 2,000,000 copies in all were sold. 
But such cases are made much of because of their rarity. 
The cases of English authors, on the other hand, who have 
suffered grievously from American piracy are too numerous to 
be mentioned in detail. Every Englishman who has been in 
any of the large book stores of New York or Boston, can re- 
member the rows upon rows of American editions of each of 
our well-known writers, for not one of which had the writer 
received a single halfpenny. Again, in the report of the 
Council of the Amalgamated Law Reports, which have pro- 
duced such a beneficial reform in our system of law reporting; 
we find that the undertaking, though sound, is by no means 
the great financial success it might be ; and one of the reasons 
assigned is, that the wide circulation they have obtained in the 
United States does not contribute any profit, owing to the 
absence of an international copyright. In fact, it is not an 
exaggeration to say, that the American national literature re- 
presents but a tithe of their mental pabulum, and that their 
real staple is found in the works of English writers, for whose 
ideas no pecuniary or even complimentary return is made. 

It may seem at first sight that, although this present state ot 
things is disadvantageous for England, whose authors work for 
two countries and are only paid by one, they could not be 
better for the United States. The Americans, without one 
stiver of payment, have the command of all the works of the 
greatest historians, poets, philosophers, and novelists, the world 
has produced, and what is better than to reap where they have 
not sown ? To him who only looks at present needs, every- 
thing certainly is au mieux. But to him who looks to the 
future, and has his country's greatness at heart, nothing couW 
be more disastrous. How can the Americans hope to produce 
a great national literature as long as their publishers can obtain 
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for nothisg such works as are daily published on the other side 
of the Atlantic? Can an American novelist expect a fair 
price for his manuscript^ when he is not only undersold by 
such writers as Dickens, George Eliott, or Lord Lytton, but is 
fairly driven out of the market by the fact that their mental 
labours are to be had for the asking ? The published work 
costs nothing, and^ moreover, has been tried and found a 
success. It cannot be a matter of wonder that the publishers 
prefer it to a work that demands a high price, and has not been 
approved by that most capricious thing in the whole world — a 
reading public. But though no matter of wonder, it is matter 
much to be deplored, for a national literature is a tender plant. 
It must be fostered and encouraged, and, if it is left out in the 
cold in its youth, it will be for ever stunted. Fortunately, the 
United States contain 20,000,000 readers, and the demand for 
literature is so enormous that -native writers receive some sort 
of encouragement, notwithstanding this fatal kind of competi- 
tion. Their literary annals can already fumiah a splendid list 
of names. But that list is very short compared to what it 
might have been, and those writers have received but wretched 
pay from the huge market they supply. Not only, moreover, 
has indigenous talent been stunted because it has to compete 
with English works that are to be had for nothing, but it has 
also to struggle against the fact that England in her turn takes 
American works without reward to the writer. The publisher 
in estimating the worth of a native production, has to remem- 
ber, not only that the home market is much restricted by 
foreign competition, but that also he has no foreign market 
at all. His payments, under these circumstances, must be but a 
lukewarm encouragement to the native writer, and can barely 
represent a tithe of what an international copyright would 
enable him to give. 

It is, however, needless to point out what encouragement 
would be given to native talent by the extension of their copy- 
right to England, Canada, Australia, and all our other colonies 
and dependencies. The fact is too self-evident to require 
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proof. Wc will only add one instance of the Nemesis which 
attends this carelessness for national honour. Belgium was 
long an Ishmael amongst the nations. Her hand was against 
every one, and she acknowledged no copyright laws. What 
is the consequence ? Save a few ephemeral journals and pam- 
phlets, she is absolutely devoid of a national literature. Let 
the United States take warning. There is no doubt that until 
American statesmen do all they can to bring about such an 
extension, they are not doing their duty towards their country, 
A full development of their national literature will be never 
attained until native writers are relieved from the present 
unfair system of foreign competition, and until the whole 
world becomes the market for their literary wares ; and these 
objects are only attainable by the establishment of a system of 
international copyright. 

But, unfortunately, all changes in American institutions 
depend on the will of the people. Writers may wish for pro- 
per remuneration for their labour, and due encouragement for 
their talent; statesmen may labour to develope the literary 
greatness of their nation ; publishers may be eager for some 
more trustworthy security for their publications than the 
•^ courtesy of the trade " — their only safegu^d against an 
edition of a foreign writer being undersold the morning after 
publication ; but no action can be taken without the consent of 
the people. And, unfortunately, the people desire no change^ 
The present system gives plenty of mental food at a cheap 
rate, and such a material advantage we fear far outweighs any 
feeling of national honour, and all desire for national greatness. 
Although, therefore, it may in the long run be best for both 
countries that a system of international copyright should be 
established, we cannot hope that the initiative step will be 
taken by the States. American authors and the high-class 
publishers are in favour of it. They, have advocated the 
measure in pamphlets and periodicals. They have petitioned 
Congress, and, ten years ago, a club for this object was estab- 
lished in New York. But it is not a movement of the people. 
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and^ therefore. Congress will take no action. Possibly, in the 
course of years, after much discussion and agitation among the 
enlightened classes, the truth may be brought home to the 
American people, and they will see how shortsighted their 
policy is ; but it will be necessarily a work of time. If any 
immediate action, therefore, is desirable, it must have its origin 
on this side the Atlantic ; and, fortunately, England is fully 
aware of the advantage of a convention, both as a remedy 
of present evils, and as an encouragement to literary talent in 
the future. 

Hitherto we have only considered what is expedient in the 
matter. But it must be looked at from another and a higher 
point of view — viz., what is right ; and that question cannot 
be fully considered unless we examine the nature of copyright 
itself. 

Clearly, copyright and international copyright stand on the 
same basis. If a man has a right to his own ideas when pub* 
lished, so far as to entitle him to consider them his property, 
for the use of which he must be paid, then a foreigner ought 
to have no more right to that property without leave or license 
than he has to take the author's coat or handkerchief. The 
system of equitable exchange between nation and nation which 
now obtains with regard to material commodities, ought un- 
doubtedly to be extended to intellectual commodities, if it 
were carried to its legitimate issue. Provided that works of 
the mind can be subject of property at all, they stand on 
exactly the same footing as other property. There has, how- 
ever, always existed a party who maintain that publication 
ought to make an idea the common property of mankind, and 
that after that event it no more belongs to its owner than the 
air we breathe. We would answer that party in the noble 
words of Victor Hugo, — JEn soutenant une semblable tk^e on 
blesse les racines de la civilization meme. But, granting for the 
moment that copyright is not a sacred indefensible right, it 
must at any rate be expedient. The world must have good 
books, and the world will not get them without a liberal 



66 Anfflo^AinericciTi CopyrighU 

remuneration to men of letters. For as literary men are not 
*'as gode^ requiring nor meat nor drink/' they cannot live 
upon glory, nor will they work without pay. There are 
always a few cultivated men of money and leisure who write 
for pleasure and not for profit, but they do not form the 
bulk of our literary class, which would soon cease to exist 
if fame were the only reward society vouchsafed them. 
Moreover, the men of leisure are become daily more and 
more drawn away from literature by the superior attractions of 
politics, and we must not look to them to keep up the supply 
of mental food. Remuneration, then, being necessary, what 
is the least objectionable mode of reward? Patronage has 
proved fatal to independence. Maecenas, The Medici, Frederic 
the Great, Louis XIV., and all the other patrons of litera- 
ture, required their favourites to write to order, and held the 
writers' principles second to their own interests. We rejoice, 
therefore, that the system has passed away. Copyright has 
taken its place, and is the fittest mode of giving encourage- 
ment to writers, for it treats their writings as marketable 
articles, and enables them to maintain themselves in comfort, 
with the assurance that they have given the money's worth for 
the money they have received. 

The English courts have long recognised this principle that 
authors have a right to their published works with reference 
to home copyright, and they regard an English book as much 
entitled to protection against robbery as any other commodity 
which is the result of skill and labour. A compromise has 
been arrived at between the two theories, which respectively 
hold the author's right to his work to be perpetual, and the 
author's right to be extinguished by the act of publication. 
The Copyright Act (5 & 6 Vic, c. 45) gives the right of copy 
to the author for a period of time which cannot exceed forty- 
two years. This compromise between the rights of the author 
and the demands of society does not, however, extend to 
foreign publications. They are excluded from our theory of 
the property in the produce of the mind, and are, in the 
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absence of some mutual arrangement with foreign nations^ 
considered the fair suhject of piracy. Various decisions of our 
law courts have given countenance and a colour of right to this 
system of piracy to which it is not entitled, by laying down 
that our home copyright has no existence at common law^ but 
is merely a creature of statute. Thus^ Lord Mansfield and a 
majority of the other judges hayings in 1769, decided in favour 
of the common law right, in the case of Millar v. Taylor (con- 
cerning the copyright of ^^ Thompson's Seasons "), the House 
of Lords, five years later, on appeal reversed that decision. 
And the House, in 1854, again laid down, in the case of 
Jeffreys v. Boosey^ that copyright is a monopoly bounded and 
regulated by the Copyright Act, and not a property derived 
from or carved out of a general right of property. In effect 
this amounted to a declaration that all copyright depended on 
the first statute made on the subject — viz., 8 Anne, c. 19. 
This^ we think, was an erroneous construction of the intention 
of the Act. On examining the statute, we find that it recites 
that many books have been re-published without the consent 
of the writers, who thereby have suffered much loss, and it is 
expressly enacted " for the preventing such practices for the 
future, and for the encouragement of learned men to compose 
and write learned books." This preamble clearly shews the 
Act was passed to protect a right that had been infringed, and 
did not introduce an entirely novel right. But the fact that a 
right of copy existed previous to the statute does not depend 
merely on the construction of its preamble. It is matter of 
history that men had a property in their works long before the 
passing of this Act of Queen Anne. Thus, in 1583, two 
printers of the names of Wolf and Ward insisted that they had 
the right to print all books without permission from the 
writers. But they were forced to desist. Hallam, in his 
introduction to his work upon the " Literature of Europe," 
mentions a protected copyright as existing in Venice as early 
as 1469. Milton again in his tract on the liberty of printing 
speaks of " the just retaining of each man his several copy. 
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which God forbid should be gainsaid." Milton's own poein^ too^ 
'' Paradise Lost/' is an instance in point. He sold the poem 
for £,&y and, years after, an action was brought by the vendee, 
who made a small annual income by the book, against one who 
infringed his right of copy {Tonson v. TFaiier, 4 Burr. 23*25). 
Numberless facts might be brought forward to prove the same 
point. Thus the very Act which is maintained to be the 
creator of copyright, was granted on petition from proprietors 
of copies, who applied for a more adequate remedy, to wit, 
confiscation of counterfeit copies. In fact, the real explana- 
tion of the origin of the Copyright Acts was that they were 
needed to aid the common law in the protection of authors, 
and, to quote the preamble of the present Copyright Act 
(4&5 Vic, c. 45), they were passed "to afford greater encour- 
agement to the productions of literary works of lasting benefit 
to the world." 

But the question of a common law right to copy, apart from 
its moral aspect, is one of little importance, since the case of 
Jeffreys v. Boosey, The highest court of appeal then decided 
that copyright is the creature of municipal law, and partakes 
of the nature of a monopoly granted by statute for a limited 
period. On that theory international copyright can have no 
existence, except as the result of international convention. It 
is necessary, therefore, to consider what facilities exist for car- 
rying out such conventions. International copyright is now, 
by the International Copyright Acts (1 & 2 Vic, c 59 ; 7 & 8 
Vic, c. 12 ; 15 & 16 Vic, c. 12), extended to any nation with 
which the Queen may, through the Privy Council, make 
arrangements for the purpose ; and, on such a convention 
being agreed upon, the same privileges are given as are now 
extended to all who publish works in this country being at 
the time resident. At present such an arrangement has only 
been made with such countries as are willing to extend the 
same privileges to our writers. Most of the countries of 
Europe have seen the advantage of the arrangement, and have 
entered into reciprocal conventions, and English talent is now 
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respected and has its reward in France^ Belgium^ Prussia, 
Spain, Italy, and Germany. In justice to France, it must be 
here added that she has pursued a wiser and more generous 
policy than we have. She does not require, as we do, that 
any alien seeking the benefit and protection of her home copy- 
right should be a resident in her dominions. First publication 
and registration is all she requires. And before the conven- 
tion with England was concluded (1851) the leading French 
publishers had voluntarily abandoned piracy. She has now 
concluded twenty-one conventions, and has very justly earned 
her title of La patrie hospitalise de V intelligence universeUe, 

The present state of this question, then, may be briefly 
summed up as foUows :— Copyright, formerly held a right by 
common law, and still theoretically as much a subject of pro- 
perty as a man's purse or coat, has been decided by the law to 
be a mere creature of statute.* The Americans have folJowed 
in our track, and the highest tribunals of the United States 
have enunciated the same doctrine.f To meet this restriction 
of the common law right, England, in addition to the statutes 
which exist on the question of home copyright, has passed 
certain statutes which enable other countries to interchange 
with England the privileges of copyright. From this offer the 
United States hold aloof. They prefer to remain a Pariah 
among the nations. They believe that pilfering pays better 
than honesty, and they choose to stunt their own literature 
rather than to pay for the use of their neighbour's books. 

What, then, can England do more than she has done. We 
believe that England can do much. In the first place, she 
should renounce her share in the pilfering system that now 
obtains. It is bad, no doubt, to have one's pocket picked, but 
not, we take it, half so bad as to pick a pocket. It is no ex- 
cuse for us that the Americans steal our works. If the taking 
our neighbours' works is. a theft, the discontinuance of the 
theft ought not to be in any way conditional on our neighbours 

* Jeffreys v. JBoosey, 4 H. L. C, 815. 
t Wheaton v. Peters, 8 Peters, U.S. Rep ,591. 
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forswearing petty larceny; it is purely a matter concerning 
ourselyes^ and we cannot in honour continue the proceeding. 
As ahready mentioned^ the French publishers took this initia- 
tive step, which honour imperatively demands, before we con- 
cluded the international copyright with that country in 1851, 
and it would be well if we were to follow that example. Not 
only should we do that which is right, but we believe that this 
step would, sooner or later, produce the international conven- 
tion which we seek with the States. There is little doubt 
that they would be shamed into acquiescence. The law of 
nations is in a tentative progressive state, and depends on the 
practice of nations. If it becomes the practice of all nations 
save one to respect the rights of authors to their works, as 
much as that of merchants to their goods, there is little doubt 
that that one nation will find it expedient to run with the 
current. But as long as we continue to pilfer American 
works we cannot hope for any change. Their immediate 
benefit is great, their gain by the change would be too much 
in the future to be appreciable at first. They can take 
advantage of British copyright by crossing over into Canada ; 
why should they change ? On the other hand, our immediate 
gain at present is small, and we should benefit immensely by 
an international convention ; let us then, in the name of ex- 
pediency, as well as of justice, do that which is right, both to 
satisfy our own consciences and to shame our neighbours into 
honesty. 

But there is more to be done by England than the mere for- 
swearing of dishonesty. The germ of a much more important 
reform is contained in a dictum of Lord Cairns, the present 
Lord Chancellor, in the case of Eoutledge v. Law already cited. 
After saying that " the great object of the law of copyright is 
to stimulate, by means of the protection secured to literary 
labour, the composition and publication to the world of works 
of learning and utility," he then proceeds to say that these 
questions arise in the consideration of the Copyright Act, 
5 & 6 Vic, c. 45 (our home Copyright Act): — 
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1. Where, in order to obtain a title of copyright, must the 
publication of a work take place ? 

2. What is the area in and throughout which the protection 
of copyright is ^ven ? 

3. Who is the person entitled to that protection ? 
The answers were as follows : — 

1. The publication must be in the United Kingdom. 

2. The area is the whole of the British dominions. 

3. This question, as Lord Cairns says, is the most important 
one, as bearing on the case, and is the one which, by the 
answer he gave, is most to the point in our present discussion. 
His answer runs thus : — 

"My Lords, — In my opinion the protection is given to every 
author who publishes in the United Eangdom, wheresoever that 
author may be resident, or of whatever State ha may be the subject.'' 

This dictum is of the highest importance, as being an ex- 
tension of the entirely municipal character of our copyright 
laws. The argument by which it is supported is able, and we 
give the main portion of it : — 

" The intention of the Act is to obtain a benefit for the people of 
tbis country, by the publication to them of works of learning, of 
utility, of amusement. This benefit is obtained in the opinion of the 
legislature by offering a certain amount of protection to the author, • 
thereby inducing him to publish his work here. This is or may be a 
benefit to the author, but it is a benefit given not for the sake of the 
author of the work, but for the sake of those to whom the work is 
communicated. The aim of the legislature is to increase the com- 
mon stock of the literature of the country, and if that stock can be 
increased by the publication for the first time here of a new and 
valuable work, composed by an alien who never has been in the 
country, I see nothing in the wording of the Act which should pre- 
vent, and everything in the professed object of the Act and in its 
"wide and general provisions, which should enti tie such a person to 
the protection of the Act in return, and compensation for the addition 
he has made to the literature of the country." 
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Unfortunately, the other appellate Lords either did not 
agree with Lord Cairns, or, the matter being obiter dictum^ did 
not express an opinion^ so that his dictum has not the weight 
of a judgment. But we believe it to be the right construction 
of the statute, and the true policy of the nation. It is, in our 
opinion^ only an instalment of what is both expedient and 
right ; but we hope it may prove the thin end of the wedge, 
which will finally destroy the policy of exclusive narrowness 
which at present directs our treatment of foreign authors. 
The end which we desire to see attained is one law of inter- 
national copyright obtaining in all civilized countries ; and the 
immediate means we would adopt for the furtherance of that 
end is. to enlarge, by amendment or by liberal construction, 
the scope of our statutes, which at present are protectionist 
and only promote English talent, so as to open the English 
literary market on equal terms to the whole world. The only 
necessary preliminary to this step would be some system of 
registration in England, and the present system could pro- 
bably be easily modified so as to meet the new requirements. 

This change would not only be beneficial in itself, by 
increasing the common stock of the literature of the country, 
and by shaming the Americans into a copyright convention, 
but it would give impetus to the progress of general inter- 
national copyright. Although a great deal remains to be 
done before that consummation will be arrived at^ we believe 
that the day is approaching when good books will be held to 
be of no country, when great authors will receive their 
reward from the whole civilized world, and their works 
will be held to be the heritage of all mankind. 

Our means of locomotion by land and sea make distance 
now of no moment; our system of telegraphy almost anni- 
hilates time ; conmion topics, common interests, common 
feelings, agitate all civilized nations alike; and one of the 
earliest benefits that will arise out of this community of 
thought, this constant interchange of ideas, and intercom- 
munication of peoples, will be a universal and identical 



Loans to Foreign Gfovemments* 63 

international copyright law, and we hope that England will 
prepare the nations for that reform by proclaiming to all 
authors of whatever country a system of real free trade, to 
supersede the present bastard system, which first robs all 
foreign producets, and then, with a flourish of trumpets, offers 
the goods to all English consumers at a maryellously cheap 
rate. 



ART. v.— LOANS TO FOREIGN GOVERNMENTS. 

Venezuelay or. Sketches from Life in a South American Republic ^ 

With the History of the Loan of 1864. By Edward B. 

Eastwick, C.B., F.R.S., Barrister-at-law, late Secretary 

of Legation at the Court of Persia, and Commissioner for 

the Venezuela Loan of 1864. Chapman & Hall. 

THE book before us^ the work of an accomplished scholar^ 
is one that, how ever interesting in itself ^ could find no 
place for mention in our pages, were it not that under the 
veil of a book of travels we find a subject of legal and inter- 
national interest dealt with. 

The book, chatty and amusing as it is, when it deals with 
the pleasant subject of travel in a country so remote and 
unknown as is this Southern Republic, has a far higher 
interest and far deeper purpose; in fact, the travel is 
altogether subsidiary to the loan, and the doctrine that 
Mr. Eastwick, who is a lawyer and conversant with the 
difficulty of the subject he deals with would seem to 
enunciate, is one of such importance, that it may well be 
that we should find space to draw the attention of our legal 
readers to it. The book is written, in our view of its pur- 
pose, with the object and for the purpose of drawing public 
attention, and especially the attention of our publicists. 



64 Loans to Foreign Gove^mnwits. 

capitalists, and I think we may add^ legislators^ to the his- 
tory of what is termed the Venezuelan Loan of 1864 — a 
loan which the republic of Venezuela after the most solemn 
engagements has repudiated. 

Now, before we deal with the principles which we think 
regulate matters of the kind, and by which we must be guided 
both as lenders and as lawyers, we will very briefly lay before 
our readers the facts of the case, forgetting for a moment that 
the republic in question owes this country much beside money, 
that we have been its fast friends, even to risking and losing 
blood, men, and money, in its service, and that in f(yi^o con- 
scieniicBy it owes us unbounded gratitude. As a mere matter 
of fact the case in Mr. Eastwick's words, is as follows, 
p. 339 et 8eq. : — 

"Two millions and a half have recently been lent to the 
Venezuelan government by British subjects, upon the faith of 

contracts, entered into between them and the authorised represent- 
atives of that government, in which specified portions of the 
proceeds of the Venezuelan Custom House have been hypothecated 
for the payment of the debtor. The collection of the customs has 
been made over under a distinct agreement to the agents (in the case 
of the loan of 1864,) of the bond-holders ; those agents being 
British subjects. The British minister had been present at the 
negociation of the loan, and that negociation has been protracted, 
broken-off, and finally concluded in accordance with his demands. 
The British Grovernment have authorised it representative to aid in 
the negociations of the loans, and has obtained the settlement of 
the claims of its subjects, amounting to considerable sums, by the 
loans. The British minister and consuls have been permitted by 
the British Government to draw yearly salaries, amounting to 
nearly £2,000, for aiding in coUectiug the customs hypothecated, in 
payment of the loans. All the papers connected with the loans, 
are registered and deposited in the British Mission and in the case 
of the loan of 1862, the British minister was appointed the 
colleague of the bond-holders and agent in settling the claims which 
should be paid out of the proceeds of the loan. 

" On the one hand then there are in favour of the bond-holder 
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all tlie above-mentioned undeniable facts ; on the other, there is 
the decree of the Venezuelan government of the 3rd of December, 
1864, suddenly, wrongfully, and violently suspending the 55 per 
cent, duties, hypothecated to the British bondholders, and actually 
forcing their agents to return 18,443 dollars that had already been paid 
to them. And this too, notwithstanding that on the 9th of November, 
1864, not a month before the issuing of the decree. General Blane 
had spontaneously addressed a letter to Messrs. Baring, solemnly 
promising the faithful observance of the contract of 1862, and 
offering to refund any sums that might have been hitherto 
abstracted. 

** There is next the arbitrary suspension of payment for the loan 
of 1861, and the wresting of those solemnly pledged export duties 
from the hands of the British agents in spite of their protest and the 
protest of the British minister." 

Such, in brief, is the history of this transaction^ one that 
possesses remarkable, and it may be novel, features ; for it is 
not the ordinary case of a loan by the subjects of one State 
to the government (as representing the nation at large), or to 
the subjects of another State, but it is a loan to which, in point 
of fact, there has been the express sanction of the government 
of the lenders, the officials of that Government being expressly 
engaged in realising the securities,* and for that service 
receiving, while in the government employ, pay for their 
labour. 

Now, in Mr. Eastwick's view, the present is a case, for the 
reasons above stated, where our Government should shew its 
sense of the perfidy of the Republic in breaking this contract, 
either by breaking off diplomatic relations with the offending 
State, or by reprisal, embargo, or blockade. We will do him 
the justice of saying that he does not think the present is a 
casiis belli. 

Although we fully concede that the present is as strong a 
case as is Ijkely to arise, in our view, Mr. Eastwick fails to 
convince us, no fault of his however, that the present is a case 
where the nation at large can or should interfere. Mr, East- 
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wick, like an able and earnest advocate, has spared ho pains 
to put his case clearly and authoritatively before his readers, 
and he quotes the opinions of public jurists and of legislators 
to fortify his view. There is certainly a very strong argument 
ah inconvenienti, for Mr. Eastwick, in effect, says, ** if this is 
done in the green tree, where a million or two, more or less, is 
at stake, what shall be done in the dry," for foreign countries 
owe us something like 150 millions! What if this sum be 
repudiated ? Well, we should be very sorry indeed for those 
who suffered by reason of the dishonesty of the borrower, but 
you must take the consequences, we would reply, of lending 
where you have no security for the debt, no control over the 
debtor — that is, no security that can be realised in ordinary- 
ways — no control, save by the threat of an appeal to arms. 

To this last resort, as we have said, Mr. Eastwick does not 
commit the country, but he says that " by embargo, reprisal^ 
or suspension of diplomatic relations, a result would be 
obtained, and some solution of the difficulty arrived at. But 
if not, what then, if not war ? By the adoption of any of these 
methods, short of actual warfare, the nation, as a nation, lends 
its express sanction to the * loan,' and could not, with honour, 
stop at threatening." It would be committed to a course, no 
matter what, by which payment was to be enforced. It would 
be committed then to war, assuming that in the case of a State 
such as Venezuela, that State dared to provoke a conflict. 
Mr. Eastwick, to prove his case, must go the length of 
saying, that where private persons lend money to foreign 
states on certain securities, in case of repudiation, those private 
persons are to have in addition to the security stipulated for 
a further and additional one, namely, the right of involving 
their government in a war with the offending State, whatever 
that State may be, and however formidable its power. 

Now, if this be the legal and reasonable deduction, although 
figures never made principles, figures very often, make prin- 
ciples worth applying. If one particular State owed this or 
any other country 150 millions, or anything of the kind, the 
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loss of that amount no doubt would be a national calamity, 
it might be in some cases a national bankruptcy, which the 
nation should if possible avert, even at the risk of losing 
something in addition ; the price of the war would be a species 
of reward offered for the recovery of the goods, but if Mr, 
Eastwick's argument holds good — no matter what the amount 
may be at risk — the State should interfere, not perhaps by 
declaring war, but by means short of that. 

Mr. Eastwick, to eke out his argument, says that the whole 
sum of 150 millions really is involved in the question — ^the 
principle may be involved the same — but that sum is not. 

In our view, therefore, Mr. Eastwick fails to shew that 
this is a case for national intervention. If as a nation we 
took any step, taking that step commits us to a grave respon- 
sibility, namely, the possibility of war, and that responsibility 
should only be incurred in cases where the evil is worth the 
risk of applying a fearful remedy. Of course in the case of 
international obligations, as between the governments of two 
countries, the matter is entirely different. But althoufi^h we 
have no wish whatever to make light of a Berious matter, per- 
haps a calamitous one to many of our countrymen and country- 
women, the line must be drawn somewhere, or we shall have 
the national aid invoked in every cotton or ship case where 
the parties to the suit are citizens of different countries. 

Mr. Eastwick has stated his case with clearness and ability ; 
but we think there is evidence upon the face of the book itself 
that the writer appears aware of the infirmity of his argument, 
or rather shrinks from stating the logical deduction flowing 
from his premises. 

Once establish that an individual may have resort to the 
security of State interference upon his behalf, when wrong 
has been done him, and the result would be that the world 
would become one vast battle-field. 

The only way to look at a matter of this kind is as a matter 
simply between debtor and creditor — tihe creditw bargains 
for a specific security, but that failing him he relies upon 
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State aid and protection being accorded ; that State aid may 
be of any degree, from remonstrance merely, to war upon a 
private individuaVs behalf! On the behalf of one who has 
voluntarily taken upon himself a certain thing, that thing 
possesses a certain risk — the foreseen and the contemplated 
evil happens, and then the cry is for help, the giving which 
may envelope a continent in war I 



Abt. VL— SERJEANTS' INN AND ITS PORTRAITS. 

rpHE superb redecoration of the Hall of Serjeants' Inn, in 
■*- Chancery Lane, and the cataloguing of its portraits, call 
public attention just now to that ancient and time-honoured 
edifice. Mr. Serjeant Bain, the treasurer of the Inn, deserves 
great credit for his management of the re-embellishment, and 
for his publication of the Catalogue of Portraits. Before 
entering into details, we had better give a general account of 
Serjeants' Inn itself, and we cannot do that better than by 
extracting what Mr. Timbs has so ably written on the sub- 
ject, in his recent popular work, entitled '^ Curiosities of 
London " : — 

" There were," says Mr, Timbs, " originally three inns provided 
for the reception of the judges, and such as had attained to the 
dignity of the coif, via., first, Scroop's Inn or Serjeants' Place, 
opposite St. Andrew's Church, Holborn, now long deserted by the 
Serjeants; secondly Serjeants' Inn, Fleet Street, which was held 
by lease under the dean and chapter of York, and is now deserted 
as an inn for Serjeants ; and thirdly, Serjeants' Inn, Chancery 
Lane, the only place that can with propriety be at present called 
Serjeants' Inn. Scroop's Inn belonged to John, Lord Scroop, and 
was afterwards known as Scroop's Court. After his death, it was 
let out to some Serjeants, who adopted it as their place, whence it 
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was called Serjeants' Inn, in Holbom. After they disused it, the 
site was let for tenements and gardens. The Serjeants about the 
beginning of the reign of Henry VI., and not before, resorted to the 
Fleet Street Inn, which had a very fine chapel and hall, and a 
stately court of tall brick buildings. It likewise retained a steward, 
a master cook, a chief butler, with other attendants and servants, 
and a porter. The old inn in Holborn having been sold, and the 
Fleet Street Inn having become dilapidated, the Serjeants were 
quite ready to entirely emigrate to Chancery Lane, the third and 
chief inn to which one need invite attention. It bore once the 
name of 'Faryndon Inn,' and it was known as early as the 17th 
Richard II., when the inheritance belonged (and has done since) 
to the Bishop of Ely and his successors. In the * accompt ' of 
the Bishop's bailiff, 12 Henry IV., it was called *Faryndon Inne,' 
and it was stated ' that the serjeants-at-law had lodgings there.' 
In 1416, 7 Henry V., the whole house was demised to the judges 
and others learned in the law. The freehold after having passed 
through various hands, came to be held for three lives by Sir 
Anthony Ashley, Knight, under whom the judges and Serjeants 
continued to rent it. Eventually the Serjeants negotiated with the 
Bishop of Ely for the purchase of the fee simple of the property 
and the same was ultimately vested in the society by an Act of 
Parliament, creating the Society of Serjeants' Inn, Chancery Lane, 
for the purpose, a corporation, upon the annual payment for ever 
of a fee farm rent to the Bishop and his successors. The officers 
belonging to this inn are similar to those in Fleet Street — ^namely, 
a steward, a master cook, a chief butler, and their servants, and a 
porter. In 1837-8 the inn was rebuilt (under the auspices of 
Serjeant Adams, the then treasurer) by Sir Robert Smirke, R.A., 
except the old dining hall of the society, which was then fitted 
up as a court for Exchequer Equity sittings, but is now used as the 
state dining room of the seijeants, including the common law judges, 
who are always serjeants-at-law. The handsomest room is, 
however, the private dining-room, which contains one of the finest 
collections of legal portraits in the kingdom, including those of 
Sir Edward Coke, by Cornelius Jansen ; of Lord Mansfield, Lord 
King, Sir Francis Buller, Chief Justice TindaJ, Lords Eldon, 
Denman, and Lyndhurst, all by painters of note. The windows 
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(containiog tbe annorial ensigns of judges and seijeants) are finely 
executed. The chambers where the judges of the common law 
sit to hear sunmionses and other private matters are in this inn. 
The arms of Serjeants' Inn are, or, a stork, ppr. This Seijeants' 
Inn is the exdusire property of the serjeants-at-law, or servientes 
ad legem, who are the highest degree in the common law. 

" The other, but obsolete inn, in Fleet Street, already described, 
still bears the name of Seijeants* Inn, and this is liable to be 
mistaken for the now only real Seijeants' Inn in Chancery Lane. 
The Fleet Street Inw was destroyed in the Great Fire, was rebuilt 
in 1670, and again rebuilt, as we now see it, with a handsome 
stone fronted edifice, by Adam the architect. This inn is now 
let in private chambers to any one who likes to rent them." 

So far Mr. Timbs ; but since he has written, not only the 
picture-room and its contents have been thoroughly renovated, 
but the State-hall and other apartments have undergone com- 
plete restoration. The State-hall is now rendered suitable to 
the dignified company who frequent it It has been refloored, 
repainted^ and the old cumbersome stove has been removed, to 
make place for heating by hot-water pipes. Two gas-burners 
from the ceiling brilliantly illuminate the room, throwing a 
picturesque light upon the antique carvings, armorially stained 
windows^ and on the grim bust of Charles IL, placed above 
the table of honour. Here the judges and Serjeants may in 
thorough comfort dine, according to custom^ on the first and 
last days of Term. 

The first of next Term will indeed be somewhat remark- 
ablcy as at the dinner on that occasion four new seijeants will 
be admitted — ^namely, two judges, Mr. Justice Brett and 
Baron Cleasby, and two serjeant-s-at-law, Mr. Sargood and 
Mr. Sleigh. 

S^eant Bain has not been content with the re-«aibdlishment 
of the hall internally and externally (the exterior has been made 
also very luindsome), but has added literary light to the insti- 
tution, in the publication of a catalogue raisonn-! of all the 
portrsdts^ whether pictures or prints, in the building. Hus 
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catalogue, whioh he has brought out with the assistanoe of 
Mr. Serjeant Burke, is very comprehensive. 

Beyond a record of the portraits contained in this ancient 
and unique hall,- the resort of the various serjeants-at-law for 
ages past, it is not our province to offer any artistic judgment 
on the merits of any particular one, save those of the eminent 
Sir Edward Coke, Knt., by Cornelius Jansen, and Sir Francis 
Buller, Bart., by M. Browne, which carry with them the repu- 
tation of being the most magnificent among the whole collec- 
tion. These paintings sure in the best style of the artists of 
the day. 

The catalogue does not describe how in every case the 
portraits of eminent judges found their way to the hall. In 
all probability, in the majority of instances, they were the 
presents of the judges themselves; but in some the Inn is 
indebted to the liberality and forethought of descendants, 
relatives, and even private individuals, for the honour done 
them by placing under their safe custody the only remaining 
resemblances of those who were once the great expounders 
of the law, and are now the time-honoured monuments of 
the study of that science, upon whose great exponents all 
lawyers look back with reverence. The portrait of Lord 
Lyttleton, who was Lord Keeper in the time of Charles I., 
was presented by a Mr. Ray, as was also that of Sir John 
Powell, Kjit., one of the Judges of the Court of King's 
Bench, who presided at the trial of the seven bishops. But 
for the munificence of this gentleman, those noble effigies 
might have been lost to the world, or have decorated the walls 
of some obscure mansion where their historical associations 
might have been wholly unknown or unappreciated. At the 
Board of Green Cloth, November 2nd, 1847, Lord Denman 
is stated to have moved a resolution, thanking the Marquis 
Camden for the present of a portrait of his ancestor. Sir John 
Pratt, Knt., who was Lord Chief Justice of the King's Bench 
from 1717 to 1725, the year of his death. And on the 31st 
January, 1839, a vote of thanks was passed to Sir William 
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llome for the present of the portrait of the celebrated lawyer^ 
Lord Mansfield^ who for thirty years presided over the Court 
of King's Bench. Owen's picture of Lord Tenterden was pre- 
sented, in 1850^ by the present Lord Tenterden; and in 1839 
Mr. Bayley presented the likeness of his father^ Sir John 
Bayley^ to the Inn ; and in the same year Lord Lyndhurst 
presented the Society with the portrait^ by Phillips^ of him- 
self. The Society has also a fine portrait of the late Lord 
Ctiancellor Truro, by T, Y. Gooderson, after Grant, K.A. ; of 
this the following is a minute of the Board of Green Cloth, 
November 3rd, 1861 :— 

*' Mr, Serjeant ManniDg, the Treasurer, stated that Lady Truro 
had presented a portrait of Lord Truro, which in reliance upon 
the gallantry of the Judges and Serjeants, Serjeant Manning had 
taken upon himself to suspend in the Hall. Hesolyed that the 
present be acknowledged by a deputation consisting of the Junior 
Judge, Mr. Seijeant Storks, and the Treasurer." 

The only portrait of a modem Serjeant (not a Judge) sus- 
pended to the walls is that of Mr. Serjeant Adams, for many 
years Acting-Treasurer to the Society, and Chairman of the 
Middlesex Bench of Magistrates, and Assistant-Judge of the 
Sessions. This portrait was partly the substitute for a pre- 
sentation of a piece of plate to the Serjeant, in consequence 
of his able management of the rebuilding of the Inn, and in 
token of his exertions for many years in the interest of the 
Society. At the Board of Green Cloth, January 15th, 1839, 
it was resolved: — 

" That the Judges and Serjeants, Members of this Society, are 
deeply grateful to Mr. Serjeant Adams for the ability, the judg- 
ment, and the unwearied zeal, which he has exerted in the enfran- 
chisement of their ancient site, to which they chiefly attribute the 
happy results which have been finally reported to-day; and as a 
email memorial of their appreciation of so noble a service, they 
solicit his acceptance of a piece of plate of the value of 100 guineas, 
to which they will all contribute, which the Treasurer will procure ; 
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for -w^hich Mr. Baron Alderson will supply an appropriate inscrip- 
tion ; and which they trust Mr. Serjeant Adams will esteem, not 
with reference to its unworthlness in the point of value, but to 
the cordiality with which it is offered him.'* 

But at a subsequent meeting of the Board it was resolved to 
request, in its place, the Serjeant to sit for his portrait, to be 
placed in the hall, the additional expense beyond 100 guineas 
to be defrayed out of the funds of the Society. 

We believe that the last portrait presented to the Society ia 
that of Sir William Erie. 

In addition to the oil paintings which decorate the walls of 
the hall, there are tliree or four water^solour drawings and a 
large collection of very valuable and scarce prints in frames, 
executed by the leading artists of the day, most of which have 
been copied and engraved from coloured portraits. There are 
also a large number collected together in a portfolio, only 
remaining there for want of space to exhibit. 

The catalogue gives the whole in numerical order, and no 
small pains have been taken to make it in every way complete ; 
great attention having been paid to the correctness of the 
dates of births, appointments, and deaths. 

In fine, this attention paid to the structure of Serjeants' 
Inn and to its history, speaks well for the prosperity and per- 
manence of this most ancient and honourable Society, whose 
wellbeiBg is of moment to all members of the legal profession. 
The serjeants-at-law are, be it remembered, independent of 
the Crown, and have been at all times the staunch upholders 
and defenders of the law, the constitution, and the liberties of 
this country. Their ranks should always be well filled, and it 
is a pity that there should be now any vacancies left open in 
the appointments of their leaders, the Queen's Serjeants, who 
are an old institution of the State. 
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each and all of them there is a want of tone in the system. The 
ring of the metal is getting less and less clear. If the habit lasts 
much longer, we shall hear of its being drawn into a prece- 
dent : — and when once that is so, the day of learned lawyers 
will he nearly done. 

There remains an objection, stiU more serious, to be stated 
to this abuse — ^it is full of danger to the interests of the suitor. 
There is no safety in an indolent reliance of that kind. There 
is not one text-book known to lawyers which is beyond or above 
criticism^ in respect of the accuracy of its analysis, or the com- 
pleteness of its synthesis. The works neither of Lord St. 
Leonards, Lord Tenterden, nor Mr. Justice Williams, in this 
century, neither of Chief Baron Gilbert nor Sir William 
Blackstone in the eighteenth century, nor yet of Lord Hale 
himself in the seventeenth, much less those of his learned but 
too fervid predecessor in the same century. Sir £dward Coke, 
can be pronounced to be entirely without errors, whether of 
omission or of commission; and, on the contrary, those of 
Coke and Blackstone are particularly obnoxious to criticism 
on either ground. Yet amongst them all there is not one 
name to which the imputation of cacoethes scribendi is attached, 
or with which the fame of learning and exemplary labour is 
not associated to a degree which, in a mere bookmaking time like 
the year 1868, must seem prodigious. But if such as these 
must still be held unequal to the character of oracular in&lli- 
bllity, how can it be said that the men of the second rank are 
fitted to assume it ? If we are to receive nothing upon trust, 
though it be from the noble and learned commentator of the 
Law of Vendors and Purchasers, it surely must be very unsafe 
as well as unreasonable for any man, student, counsel, or 
attorney, to pin his simple faith to any work on the law of 
contracts, although it be that ^^ standard work," as the pro- 
vincial or practical mind esteems it, the treatise of Mr. Addison 
himself. 

That it is not only unsafe, but dangerous in the highest 
degree, we think needs no proof. Those who require it, how- 
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ever, we also think, can easily furnish themselves with the most 

convincing proof, by taking at random any single page, for in- 

stance; of Mr. Addison, and testing with the help of the Eeports 

the value of his citations. But we are minded to spare them even 

that labour. We have at hand two works (of the second rank, 

perhaps, but yet of the highest grade in that rank), both 

published within the last year, one of them indeed late in the 

summer of this year. Of both we have had occasion to express 

— what we felt and feel — the greatest admiration. They are, 

and in all probability must remain, not in name merely, but in 

fact, the standard works upon their respective subjects, — " The 

liaw and Practice of Injunctions in Equity ;" and " The Law 

of Mortgages and Securities upon Property." If then it be made 

clear to their readers that not even Mr. Williamson Kerr, nor 

yet Mr. William Richard Fisher, may be implicitly relied on, 

and that, on the contrary, it is absolutely necessary to probe 

and examine into the accuracy of either, before adopting his 

opinion, or acting according to his advice, in order to be quite 

safe, they will be the first to acknowledge that we have 

chosen two very striking illustrations of the perils which environ 

them. 

Let us commence with Mr. Kerr, the earliest in order of 
publication; and first let us open his pages on "Titles to 
Light," under the Prescription Act. 

The reader of the treatise is not informed of the statutory 
abrogation of all customs to the contrary ; and he is informed 
that, "after an obstruction has lasted for a year," without 
proceedings being taken, "the custom of London or other 
local custom will prevail " (p. 357) ; a most erroneous method 
of stating what must have been Mr. Kerr's meaning — viz., 
that the obstruction in the case supposed will have the effect 
given to it by that statute. 

With respect to "patents," we find it said that (p. 423) 
" until entry of registration the original patentee is to be 
deemed and taken to be the sole and exclusive proprietor of 
the patent ;" and (Ibid) " the registration of a patent will com- 
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plete an inchoate title;" and for these manifestly erroneous 
propositions, the 15 & 16 Vict., c. 83, s. 35, is cited. Turning 
to that section, however, we find that the " registration " 
there spoken of is that of ^' assiffnmenis of patents ;" which is 
quite another thing. With even greater inaccuracy it is 
denied, on the supposed authority of the cited cases, that 
(p. 408) '^the plaintiff has any right to the discovery of par- 
ticulars on which the plaintiff relies, as shewing a user of the 
thing patented prior to the date of the patent;" the true 
point decided being that he has no right to such discovery as 

to the like particulars when relied on by the defendant 

• 

A still stronger contrariety between the learned author^s 
note of the point of decision, and the decision itself, occurs at 
p. 643, where Lord Romilly, M.II., is made to hold that " an 
injunction restraining a defendant, his servants, and agents, 
does extend to his tenants;" his lordship having expressly 
holden the very contrary — viz., that it does not extend to the 
tenants, and will not be enlarged so as to extend to them. 

The authority of 1 Eailw., C. 616, is cited for the startling 
position that (p. 632) ^^ the question, whether there has been a 
misrepresentation or concealment of material facts upon the 
tipplication for an ex parte injunction, cannot be taken into 
consideration, on appeal from an order made by the court in 
which the injunction was granted, or by which it was con- 
tinued." The marginal note — as usual, a very inacci|rate one 
— does certainly favour that erroneous reading of the judg- 
ment. But the report shews the true reading to be simply 
this: — That, to entitle the party objecting to an order to 
dissolve on that ground, he must lose no time after diseoveriag 
the fact in moving the court below, and if he neglects to do 
so {e.g.9 as in the principal case during th/e whole of the long 
vacation), neither that court, nor, on appeal, the court above, 
will entertain his application. 

A student— if he be led to believe (what he is told at p. 
498) that ^^iiis not necessary y in order to render such evidence 
(z.e., parol evidence of particular meaning of phraaeology) 
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admissible^ that there should be anj ambiguity on the face of 
the instrument which has to be construed,'^ — will certainly be 
very much misled. And if^ notwithstanding, he should hold to 
the familiar distinction of ainlnguitaa patem and ambiguitoi 
latensy it will probably be that, to borrow the words of an 
epilogue of Lord Coke, he has ^^ at some other time, and in 
some other place," found the requisite instruction. We do 
not for a moment suppose — and far less wish others to sup- 
pose — ^that Mr, Kerr really intended to lay down the pro- 
position in question. All that we mean to say of this instance 
of inaccuracy, and of those which have gone before, as also 
others which we had selected, but to which we must for 
brevity's sake be contented to refer in a footnote,* — that 
there is a great want of precision in the language of the 
abstract, and that, here and there, it is too evident that the 
toil of compilation has given place to the easier labour of 
transcription. 

It is always towards the end, or at least the middle, of a 
great work like Mr. Kerr's otherwise valuable treatise, that 
these blemishes first appear or become frequent. We cannot 
help thinking that the real secret is there. It is in the literal 
meaning of the hackneyed phrase to " the hurry of composi- 
tion " that the fault is mainly due. The printer wants *^copy :" 
the publisher is importunate: the author is busied about many 
things: but the publication cannot now be deferred any longer 
— a consteQation of chances full of ill omen for the credit and 
usefulness of the coming book. 

Let us next turn to Mr. Fisher's treatise. It is certainly a 
work of even higher reputation than that of Mr. Kerr, whether 
we regard the laigth of time during which it has been re« 

* The following cases appear to have been more or less misimd^r- 
fitood— viz., C<mtt8 v. CrorAow, Needham v. Oxley, Sweet v. Benning, 
Heade v. Concniegt, Reade v. LcLcy, Pollard v. Clayton, and Grand June* 
tion Canal Co. v. Dimes, at pp. 355, 437, 4^, 464, 526, and 641, 
of Mr. Kerr's book. Of points imperfectly stated, the cases of 
Wynne v. Griffith, at p. 537, of The Attamey-Qeneral v. G. N, R. Co., and 
Sore r. L. & N. W. U, Co., at p. 543, of Beeching v. Zloyd, with its sister 
^cases at p. 551, and of Thomhill v. ThomhiU, at p. 640, may serve as 
examples. 
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ceived as the beet text-book upon the law of mortgages^ or the 
fact of ita having recently attained the honours of a second edi- 
tion. It is nevertheless open to much the same animadversions. 
Let us not be misunderstood. With all the deductions which 
we are going to make from the commendation of which we 
have never been niggards towards Mr. Fisher's very laborious, 
learned, and useful treatise, we still see no reason to retract those 
commendations or reduce their measure. And it is precisely 
because his book deserves so thoroughly the character it has 
won, of being the only good and complete repertory we have 
of " The Law of Mortgages and other Securities upon Pro- 
perty," that we select it to illustrate our present censures, in 
preference to scores of others much more obnoxious to them, 
and to which those censures must, therefore, afortioriy be con- 
sidered to attach. For if our sciolists are made to discover 
that not even the standard law books are implicitly to be 
relied on, their faith in the common run of compilers cannot 
fail to wax cold:— 

" And this ensample added yet thirto, 
That if gold ruste, what shold iron do ?" 

With respect to the following selections -from Mr. Fisher's 
book, we need scarcely explain that our references are to the 
edition of the present year. 

Upon the important question of the nature of the possession 
which supports possessory lien, one doctrine is laid down (p. 158) 
which certainly is in open contradiction to the law ; viz., that 
the mere possession of goods by a factor or other agent will 
confer no lien, if by the terms of the contract, by his own per- 
mission, or by legal construction, they evidently remain under 
the dominion of the principal:" — and Haggard v. Mackenzie, 25 
Beav. 493, is cited in support. On referring to that case, how- 
ever. Lord Romilly, M,R., will be found to have emitted no 
such views subversive of the whole of the law of lien. On the 
contrary, what he decided was, that even a servant entrusted 
with goods in a place under his master's control may, before 
the bankruptcy of the latter, acquire a lien upon them by 
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simply removing them to another placey not being under his 
master's control : — but that, until then, his master continues to 
have them, through him, in his order and disposition ; although 
he calls the servant his factor or asrent. 

In treating of notices of sale by mortgagees under their powers 
of sale, the point decided by Vice-Chancellor Stuart, in Ford v. 
Healy (or Heely), 3 Jurist, N. S., 1 1 1 6, and 5 W. R. 5 1 7, is stated 
to be that (p. 503) "the express notice clause (in the mortgagee's 
power of sale) would not help the purchaser unless the contract 
were valid;" on which the author proceeds to remark, that" as 
this was the question for decision, it does not appear how the 
clause could be made useful." Now it is very obvious that 
the Vice-Chancellor did give effect to "the express notice 
clause " in that case ; for he directed the usual references as 
to title. And we find, on looking into the last edition of his 
work on Vendors and Purchasers, that Lord St. Leonards > 
with his usual accuracy, has stated it thus, c. 1, s. 5., pi. 38, p. 
68 : — " It was held that the mortgagee himself could make a 
good title : yet he was clearly liable to the creditors (viz., 
under a trust deed executed by his mortgagor after default) 
for selling contrary to his power. The contract itself shewed 
that the proper notice could not have been given : yet equity 
at his suit enforced the contract." 

Of the power of sale in general, Mr. Fisher says (p. 505) : 
** The power may be extended, by reference to property not 
specifically included in it ;" — a position which may, or may not, 
be approved by the court, but which certainly was not laid 
down in the solitary case of Ashworth v. Mounsey, 9. Exch. 175, 
which he cites to support it. There the only question being 
whether the purchaser was entitled to recover his deposit, and 
the suflSciency of the vendor's power of sale coming inci- 
dentally under consideration, it was held, upon the peculiar 
wording of the power, that it was intended to apply d priori 
not only to the part of the estate then charged, but also to the 
rest of the estate, which it was also then agreed to charge by 
an equitable mortgage thereafter to be made, and which af ter- 
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wards was made. And it was also held that, eyen if that were 
not so, the purchaser could not recover his deposit ; the true 
nature of his vendor's interest having been correctly described 
in the conditions of sale. 

Of the pawnbroker's power of sale in particular, it is said, on 
the authority of the 39 and 40 Geo. III., c. 99, that after sale, 
« the overplus of the price is to be paid to the pawnee or his 
representatives." It may be that " pawnee" is an error of the 
press for "pawnor." But, in that case, it would have to be 
explained why the condition is omitted that the daim shall be 
made within three years, as also the penalties of fine and for- 
feiture by which performance is enforced. 

A mortgagee in possession, it is said (-p. 886), '*i8 not obliged 
to defend the possession of property which the exercise of a 
strict legal right has thrown into his hands." The proposition 
is too wide, and as lawyers would say, ** bad for the excess. 
Confined within the limits which the two authorities cited by 
Mr. Fisher {Perry v. JValker, 1 Jur. N. S. 746, and Cocks v. 
Grejfy 1 Giff. 77) impose, viz.: that the mortgagee in 
possession is not bound to defend it '* against lawful owners," 
and especially where the law is not dear, the proposition is 
reasonable and right. 

The point decided in " The Change," Swabey's Adm. K, 240 
(quoted by the author from 29 L. T., 147), has been likewise 
misunderstood — ^at least, we cannot find in either report any 
trace of the refusal of evidence of which Mr. Fisher makes men- 
tion (p. 933), viz: "of the rate of interest agreed to be taken on 
a bottomry bond." It is unlikely, indeed, that the court would 
have refused to take such evidence, if the silence of the instru- 
ment itself had been the only difficulty.* But, in truth, the 
question was not raised, and all that Dr. Lushington there 
determined, was to refuse a motion for leave to alter the bond, 
by fiUing up the blanks which had been left for the insertion 
of those rates ; the only evidence upon which the motion was 

* See Dickenson v. Hero^ii, V. & P. (14th edn.) p. 643, and other cases 
there cited. 
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founded, being an exhibit purporting to be sworn at Calcuttii, 
and to be the notarial certificate or affidavit of a practitioner 
there, by whom it had been draughted, and which stated thai 
the agreed rates had been omitted by him in mistake. 

At p. 968, the case of Green v. Briggsy 6 Hare, 632, is thu ,; 
stated: — *^ Where the bankrupt devisee of an equity of redemp 
tion disclaimed, and the bankrupt was joined, he had no costs 
froln the mortgagee ; for, it seems, that by the disclaimer, the 
assignee's interest became re-vested in the bankrupt." It is a 
mass of error. The assignees disclaimed: and therefore the 
bankrupt, in whom the equity was thereby re-vested, was 
joined, but had no costs from the mortgagees. 

A still greater puzzle has been, naturally enough, occasioned 
at p. 1035 by the substitution of " receive " for '^ pay." As it 
stands, the reader learns from the placitum in question (1874), 
that " if the person entitled attends (at the time and place of 
payment) by his agent, the agent ought to be authorised by a 
power of attorney to receive the money ; and, for want of 
such authority, the court has refused to make the order abso- 
lute, although no person appeared to receive the money ( fV/iite" 
head V. Lt/all, 2 Jur., N. S. 671 ; 3 Sm. & G. 314." 

There is, at p.. 623, a similar blunder (" to " for " by ")y 
which combined with a singular want of precision in the wording 
of the whole sentence, will certainly justify mankind in using 
Mr. Fisher's name for these two pernicious heresies : (I.) Pur- 
chase-money is payable by, not to, the vendor ; and (2.) Where 
the title is deduced by recital from him, a subsequent purchaser 
will not be affected with notice of non-payment. It is only by 
dint of much dislocation and transposition of the verbiage that 
we arrive at the real meaning of the cases cited in the foot- 
note to that passage, which is this : — " A subsequent purchaser 
win not be affected with notice of non-payment of the purchase- 
nioney to the original vendor, merely because the title is deduced 
t>y rental from him ; for the recital does not show the non- 
payment." 
We had marked a number of almost parallel passages to 
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ihoee above presented^ bat the laws of space are inexorable 
when the condnct of a Quarterly is in question. We must 
therefore content onrselres with a simple reference to each^ bj 
placitum and by page."* Let us also say^ that we do so quite as 
much in the hope of attracting the attention of the learned 
author to the blemishes upon his otherwise admirable work^ of 
which these are so many specimens, as because they serve 
the purpose for which we noted them — that of illustrating and 
justifying what we have said concerning the perils of reliance 
upon text-books. 



Abt. viil-paetnership law legislation. 

By John Howell. 

'* At present the popular view is to leave commerce alone, bat 
this, like other principles, may possibly be foand to require excep- 
tions in practice. The Timesy 22nd December, 1865." 

11/ HEN we consider that we are living at an epoch in which 
' ' we see an extraordinary transition taking place in the 
condition of mankind^ from ignorance to a knowledge of 
some of the great secrets of nature^ as well as from the 
monopolizing and selfish policy which prevailed for centuries 
in this country, to the nobler doctrines of Adam Smith 
and Richard Cobden — it is not surprising that a popular legis- 
ature like ours should have failed in its first efforts to adopt our 
laws to the altered state of things ; but while we may chari- 
tably excuse its errors, we ought to take the earliest opportu- 
nity of rectifying them, in order that the masses of our people 
may find employment in, and derive their share of happiness 
from, the development of those great truths which have been 
evolved both in physics and in political economy within the 
last half century. 

* PL 339, ad eah ; (p. 202) 4,75, ad cole ; (p. 269) 1122, ad calc ; (p. 610) 
1143; (pp. 621-22) 1205, ad cafc ; (p. 654)1377; (p. 768)1381; (p. 770) 
14 i3 ; (p. 799) 1453, ad calc; (p. 803)1455, note («.); (p. 805) 1489; (p. 824) 
1640 ; (p. 904). 
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All law is in its nature restrictive of individual self-will^ 

for, as Philip Bailey beautifully expresses the thought — 

'^ For law comes after nature and restrains. 
But still makes music in lier golden cliains," 

and law should be tempered with that wisdom which serves to 

guard against excess or extravagance, come in what shape it 

may. 

With these views I submit the following hastily prepared 
observations upon the past legislation on^ and the working ofj 
limited liability. Witnessing, as we have done, a deplorable 
state of public morality, and as we do, the prolongation of the 
consequent mistrust between man and man — ^how much of it, I 
ask, may be traced to legislation, or the neglect of legislation ? 
I fear very much. 

Limited liability was not only a great novelty to this country, 

but also a great power called suddenly into action. To its 

introduction we may truly apply those beautiful words of 

Salisbury in " King John :" 

" In this, the antique and well-noted face 
Of plain old form is much disfigured, «» 

And like a shifted wind unto a sail, 
It makes the course of thoughts to fetch about 
Startles and frights consideration, 
Makes sound opinion sick and truth suspected, 
For putting on so new a fashioned robe." 

Let me shortly give the history of our legislation on this sub- 
ject. At the commencement of the Parliamentary Session of 
1856, the Right Hon. Robert Lowe, then the Vice-President of 
the Board of Trade, brought in simultaneously two Bills, 
introducing the principle of limited liability, one of considerable 
length for joint-stock companies with transferable shares, which 
became law ; the other, a short Bill of three clauses, which I 
gWe at length, chiefly to show the spirit of licence — shall I say 
licentiousness — which was operating on himself and the Govern- 
ment at the time. 

" 1. The advance of capital or money to be used in any trade 
or undertaking, not being the trade of a banker, upon a contract 
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with llic person carrying on such trade or undertaking, that the 
person making such advance shall receive a share of the profits, or 
shall bear a share of the loss of the trade or undertaking, shall 
not, of itself, render the person making such advance liable to 
third parties as a partner in such trade or undertaking. 

" 2. No contract for the remuneration of a servant or agent of 
any person engaged in trade or undertaking shall, of itself, render 
such servant or agent responsible as a partner therein. 

** 3. In the construction of this Act the word * person ' shall 
include a partnership, firm, a joint £tock company, and a Corpo- 
ration." 

The first Bill was carried, and afterwards amended by the 
Act of 1862.; but the second Bill, given above, twice re- 
shaped, miscarried on the question of registration, and was 
withdrawn by the Government on the 15th July, 1856. In 
introducing the first Bill, the object of which was to promote 
" enterprise," the minister made along speech, which it is amus- 
ing to read by the light of subsequent events ; but he dismissed 
the subject of partnerships en commandite in these few words : — 

" Nor would it be desirable to adopt the law of commandite as 
it is at present practised in France. It is not suited to our habits, 
and its introduction would be tantamount to a new law of part- 
nership." 

Most injurious words were these to the future commercial 
prosperity of England. 

" Like the base Indian, he threw a pearl away 
Richer than all his tribe." 

To this now historical fact I trace much of the misery and 
injury endured by thousands of sufferers during the late panic. 
At the time, by the advice of the late Mr. Oobden, I sought 
and obtained an interview with Mr. Lowe, in whose hands I 
placed a copy of the Bill which appears in the Appendix to the 
Eeport of Mr. Watkins' Committee of May, 18()7. 

Now, I contend that had limited liability first been introduced 
in this form, and with such safeguards as proposed, and after 



Part7iership Law Legislation, 87 

a few years, the principle had been extended for more general 
purposes to companies, the country at this hour would have 
been richer in manufacturing power than it is, the relations be- 
tween labour and capital on a better footing, and we should 
not have had the social suffering and collapse of credit and 
confidence which we have now so deeply to deplore. 

With great admiration of his talents, his eloquence and 
power, I have always thought that Mr. Lowe's political 
education in Australia, so far away from France and the 
Continent, and his consequent unacquaintance with the 
operations of commerce and law in those countries, unfitted 
him to deal with this subject ; he went too fast and too far — ^he 
placed too much responsibility on human wisdom. '^ Let 
people take care of themselves," was his doctrine, and hence 
the result. His wholesale liberality was wanton, and has 
proved to be destructive. He never discovered the rationale of 
commandite ; its sixty years' success produced no influence on 
his judgment, and he failed to see, that discipline belongs to 
man in his social relationships and even in commerce. Limited 
Hability, instead of becoming, as it might have done, a boon to 
and a fortification for British industry in its competition with 
foreigners under Cobden's tariff, has been a rich aliment to the 
gambler and fraudulent concoctor of schemes, a snare and a 
delusion ; it has been like the candle to the moth, or gun- 
powder in the hands of children. 

But let us go further. In the year 1865 another effort was 
made " to promote enterprise " by giving to private partnerships 
the presumed advantage of limited liability. Parliament passed 
an Act, 28 and 29 Vict., cap. 86, of which the following are the 
clauses : — 

" 1. The Advance of Money by way of Loan to a Person engaged 
or about to engage in any Trade or Undertaking, upon a Contract 
in Writing with such Person that the Lender shall receive a Rate 
of Interest varying with the Profits, or shall receive a Share of the 
Profits arising from carrying on such Trade or Undertaking, shall 
not, of itself, constitute the Lender a Partner with the Person or 
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the Persons carrying on such Trade or Undcrlaking, or render him 
responsible as such. 

"2. No Contract for the Remuneration of a Servant or Agent of 
any Person engaged in any Trade or Undertaking by a Share of the 
Profits of such Trade or Undertaking shall, of itself, render such 
Seryant or Agent responsible as a Partner therein, nor give him the 
Bights of a Partner. 

" 3. No Person being the Widow or Child of the deceased Partner 
of a Trader, and receiving by way of Annuity a Portion of the 
Profits made by such Trader in his Business, shall, by reason only 
of such Receipt, be deemed to be a Partner of or to be subject to 
any Liabilities incurred by such Trader. 

** 4. No Person receiving by way of Annuity or otherwise a Portion 
of the Profits of any Business, in consideration of the Sale by him 
of the Goodwill of such Business, shall, by reason only of such 
Receipt, be deemed to be a Partner of or be subject to the Liabilities 
of the Person carrying on such Business. 

" 5. In the event of any such Trader a3 aforesaid being adjudged 
a Bankrupt, or taking the Benefit of any Act for the Relief of 
Insolvent Debtors, or entering into an Arrangement to pay his Cre- 
ditors less than Twenty Shillings in the Pound, or dying in insolvent 
Circumstances, the Lender of any such Loan as aforesaid shall not 
be entitled to recover any Portion of his Principal, or of the Profits 
or Interest payable in respect of such Loan, nor shall any suck 
Vendor of a Goodwill as aforesaid be entitled to recover any such 
Profits as aforesaid until the Claims of the other Creditors of the 
said Trader for valuable Consideration in Money or Money's Worth 
have been satisfied. 

" 6. In the Construction of this Actthe Word "Person" shall include 
a Partnership Firm, a Joint Stock Company, and a Corporation." 

I protest against legislation of this loose character^ and be- 
lieve that the effect will be to sow the seeds of litigation^ 
in the difliculty there will be, in discovering, who are and 
who are not partners, and creating a state of perplexity which 
must engender a want of commercial confidence in a new 
phase. The Act is a direct blow at the good old wholesome 
unlimited liability system, which should have been allowed to 
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exist in its full force^ while it obtains for itself, none of llio 
advantages of credit which the French enjoy from the publicity 
secured by registration in their commandite law. Referring 
to this law and its operation in France, I now give the follow- 
ing extract from a letter received in March, 1867, from a 
gentleman of great experience, who has resided in France 
some twenty years, and who wrote it in the expectation that 
Mr. Watkins' Committee would embrace the subject in their 
inquiries : — 

" I am deh'ghted to hear that you are again actively inter- 
ested in Commandite, and trust that this time you will succeed 
in getting legistration added to the English system, without which, 
I feel convinced, it can never work. How it was neglected or 
by what arguments it was proved unnecessary, I could never 
understand. Here we consider, and I believe justly so, that 
registration is our main chance — the very key to our position. 
It creates confidence and has no objectors to it. It works easily 
and to the manifest benefit of all parties, (1, and notedly) to the 
creditor who knows to a certainty with whom he is dealing, and 
how far he may go ; (2) to the solidaire, whose assumed position 
is publicly substantiated, and (3) to the commanditaire himself, 
who in the increased solidity thus given to the House he is 
interested in, finds success and therefore increase of profit. 

*^You recal of course that the method of registration is most 
simple. A notice exposed for a certain time' on the walls of the 
Tribunal of Commerce, and a register open to all comers, neither 
of which tell anything thai ought not to be known, 

*'It appears to me that in England you go on the assumption 
that men are naturally disinclined to be commanditaires, and that 
to allure them, the inducement of almost culpable immunity must 
be held out, whereas we take the very opposite tack. As a principle 
it is the commanditaire who seeks, instead of being sought for, 
and it is one of the practical results of the system, that whilst the 
Bolidaire is always tending to pay his commanditaire out, on con- 
viction that success will quickly find him another on easier terms, 
the latter is anxious to retain the good thing he has got hold of, 
or failing to do so eagerly carries his wares to a fresh market. 
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** French commandite is for the use of honest men, and excuse 
me if I say that English commandite, as understood by the Bill of 
last session, is essentially for the benefit of rogues. 

*'With us commandite may almost be called a business, the 
profit of which to all parties concerned is shewn by the exten- 
Biveness of the system, by the number of houses owing their 
existence to it, and by the persistence with which a commanditaire 
will take up one concern after another. I wish this view of the 
case could be more recognized in England, because it would do 
away with what may be called the sentimental idea, that whilst 
a commanditaire is filling his own pockets, he is acting an exceed- 
ingly charitable and Christian part towards his poorer partner. 
Practically, no doubt, the poor and clever man is immensely helped 
by the system, but there is no charity in the matter, and still less 
any sentiment. Commandite is but a bargain equal in its advantages, 
for if the solidaire finds ultimate fortune so does the commanditaire, 
the one by the field opened out to his business power, the other 
by the enormous interest he gets for his money. Nor does com- 
mandite lead to inflation of business or recklessness^ for both parties 
have a direct advantage in the success of the other ; the solidaire 
notedly in that of his commanditaire to this extent, that to pay 
out an unwilling commanditaire is the best of advertisements in 
every respect. Again, it is not itself recklessly indulged in, for 
I can instance a well-known party whose grasping habits have, 
so to say, never allowed him to be more than a first com- 
manditaire, and at the same time another man doing an enormous 
and profitable business, who cannot find a commanditaire because he 
has the reputation of being fast and extravagant. 

" Of course 1 venture to speak only of what has come under my 
notice, but I think that the extent and solidity of the Lyons 
trade may be fairly considered evidence of the merits of com- 
mandite with registration. The majority of our leading firms owe 
their existence to it, and its working is to spread a prosperity 
which in England is confined to the few, 

''The man with anything in him enters business in his prime 
and leaves it before he is worn out, because he can bring forward 
others with profit to himself, as he himself was brought forward 
with profit to others. To be a middle-aged employe is to publish 



Partnership Law Legislation. 91 

a preyious non-success or an incapacity for better things. In a 
Tvord, and although occasionally mistakes are made, well considered 
commandite may be termed the health of trade, for its general 
results are to spread largely sound though moderate business, and 
to engender a watchfulness of persons and transactions of which 
you have no conception. It seryes the conamerce of the country 
by disinterring valuable men who in England would be either 
ignored or swan^ped ; and it has this, to my mind, grand charac- 
teristic, that whereas with you a man is remarkable by his success, 
he is here remarkable by his failure in life. A system that can 
effect this must be good, not only because it benefits persons, 
but because through their success it raises the standard of the 
commqnity. 

" Excuse the haste with which I write, for it is post time. Had 
I had more leisure I could have said more in support of what 
is as interesting to me as it is to you. 

This is stronger language than I can use, and it is from a much 
higher authority, but I point with some satisfaction to my 
own evidence before Mr. Slaney's Committee in 1851, and 
again before the Royal Commission in 1854, to the views I 
expressed in the paper which I had the honour to read at the 
Law Amendment Society in 1857, and to the evidence given 
before the Select Committee of the House of Commons on the 
Limited Liability Acts in 1867, when I handed in a copy of 
a proposed Bill to amend the law of partnership. 

"Bill to Amend the Law of Partnership. — ^Whereas, it is ex- 
pedient to amend the law of partnership, and to grant facilities for 
the formation of private partnerships, similar to those which exist in 
France under the name ' Soci^te en Commandite' ; Be it therefore 
enacted by the Queen's most Excellent Majesty, by and with the ad- 
vice and consent of the Lords Spiritual and Temporal, and Commons 
in this present Parliament assembled, and by the authority of the 
same, as follows : 

"I. The immunities granted in this Bill shall be enjoyed only by 
those persons who, desiring to trade under its enactments, shall faith- 
fully register the particulars of their partnership contracts, and obey 
the law as required by this Act. 
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" 11. It shall be lawful for one or more persons, but not exceeding 
six in number, conducting or proposing to conduct a business and 
being themselves unlimitedly liable (hereinafter called the acting part- 
ner), to form a partnership with one or more persons, not exceeding 
six in number (and hereinafter called the limited partners), whose lia- 
bility shall be limited to the sum specified in the contract hereafter 
described. 

*' lU. Such partnerships shall be called mixed partnerships. 

''IV. Persons forming such a mixed partnership shall subscribe to 
a form of contract in triplicate as described inSchedulo A, and make 
affidavit to the truth of the same before a master extraordinary in 
Chancery, and pay him a fee of one guinea. 

" V. Tlie solicitor of the parties shall witness the subscription to, 
and the execution of, the said form of contract, one of the copies of 
which he shall transmit to the registrar of partnerships to be by him 
filed. 

** VI. The sum of £10 shall be paid at such registration, with 10s. 
per £100 on the amount of registered capital. 

" VII. The registrar having received the certificate of contract, and 
the legal fees from the solicitor of the parties contracting the partner- 
ship, shall advertise the same in a local paper proximate to the busi- 
ness, and in form given in Schedule B. 

** VIII. Any person shall, on payment of a fee of Is., have access 
to the registry books at the office of the registrar, and persons making 
application to the registrar by letter, accompanied by a fee of 2s., shall 
be entitled to have a copy of the partnership contract forwarded to 
them by post- 

" IX. The account of the limited partner shall be kept in the general 
ledger of the firm, or, if the parties wish to conceal the amount of 
the profit of the business, the said limited partner's account shall be 
kept in a private ledger, upon condition that the said private ledger 
be first stamped and numbered with a date at the office of the regis- 
trar of partnerships, for which stamp shall be paid the sum of 10s. 

<* X. A limited partner shall not acquire or be entitled to any pro- 
fits whatever until the time arrive, when (according to the terms of 
the contract) the profits or losses are to be ascertained, and it shall 
not be lawful for him to receive payment of such share of his profits 
until the amount be posted to his credit in the books of the firm, 
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which shall be posted up withia one fortnight from the time 
appointed in the contract for ascertaining such profit or loss. 

^' XI. The limited partner shall at all times he permitted to inspect 
the books, and on receiving money in respect of profits, he shall give 
a stamped receipt for the same. 

'^ XII. It shall be unlawful for the limited partner to take any 
part in the management of the business. He shall not hare the sig- 
nature of the firm either directly or by procuration, neither shall he 
make any contract, or buy or sell on the part of the firm, nor engage 
or dismiss any servant thereof. 

'' Xin. If it be proved that he has committed any such act or 
acts, he shall become liable to the creditors of the firm, as a partner, 
for double the sum registered. 

^' XIV. If it be proved that he has repeatedly committed such acts, 
he shall be liable tit solido to the whole extent of his property. 

** XV. In case of the death or insolvency of the acting partner, 
whereby the estate shall be wound up, or be administered by trustees, 
assignees in bankruptcy, or executors, the limited partner shall have 
right of proof, and rank as a creditor for such amount only as may 
justly stand to the credit of his account in excess of the sum regis- 
tered, and which he may have been entitled to draw ; and, after all 
other debts are discharged in reasonable time, he shall have a claim 
on the estate of the acting partner for the balance of the account due 
to him, provided there be any residue of such estate. 

*' XVI. In case of the death or declared insolvency of the limited 
partner (in which event only shall he be empowered to part with his 
interest), his representatives shall not have any interest in the future 
profits and losses of the business, but his capital shall be determined 
to be the agreed balance at his credit at the last periodical settlement. 
That sum and interest thereon shall be payable to his representatives 
as specified in the Schedule, in equal instalments, or earlier by any spe- 
cial ^reement with the said representatives made by the acting part- 
ner not sooner than two months after the death or declared insolvency 
of the limited partner. 

" XVII. Any increase in the amount of the registered capital of 
the lim ited partner, intended to be a permanent increase of capital 
and subject to the same law as the original advance, shall be certified 
by indorsement on the schedule of contract and registered with the 
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same formalities and on the same conditions, but without fresh adver- 
tisements; and partnerships shall be renewable without renewed 
fees, except the per centage fee for increased registered capital. 

"XVIII. It shall be unlawful for the limited partner to take any 
security for his registered capital as against the acting partner. 

" XIX. The name of the limited partner shall not be used in the 
firm, which shall sue and be sued in all Her Majesty's Courts of 
Law, solely in the name of the acting partner, and the acting partner 
only shall be liable to be made bankrupt in respect of the transactions 
of the firm. 

^^ XX. The dissolutions of all such firms shall be gazetted, when 
the names of all the partners, including limited partners, shall be 
inserted. 

'* XXL Any collusive act with the limited partner committed by 
the acting partner in contemplation of bankruptcy, whereby the 
interest of the general creditors may be damnified, shall be deemed 
an act of bankruptcy. 

'^ XXII. The registrar and his officers shall be appointed by the 
Crown, and shall be under the Board of Trade. It shall be his 
duty to issue from his office the blank forms, and to receive and file 
all certificates of and relating to mixed partnerships formed under 
this Act. He shall advertise them in Her Majesty's *' Gazette " in 
the form given in Schedule C, and in the local newspapers as 
directed in Clause VIL It will be his duty to keep an alphabetical 
list^ arranged under the vowels, and a second list comprising the 
registrations for each town. He shall afford all needful facilities to 
persons making inquiries, and reply promptly to them, and espe- 
cially to those which may be made by letter by furnishing a refiex 
of the partnership contract. He shall keep the office books in such 
a manner as shall most effectually conduce to the acquisition of 
statistical information upon all points comprehended by this Act, 
which information shall be annually laid before Parliament by Her 
Majesty's President of the Board of Trade." 



SCHEDULE A. 
No. (Similar to Policies of Insurance.) (Original.) (Duplicate.) 
(Triplicate.) 
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CoNTBACT of a mixed partnership made this day of 

1856, between 

Q*j)'^£ * >• with unlimited liability. 

and 

£• F. of ) dormant partners with liability limited 

G. H. of ) to the amount hereafter specified. 

To trade at under the style and firm of B. D. & Co. 

1st. Amount of capital advanced by E. F. 

Ditto ditto G. H. 

2nd. The share of profits each limited partner is to receive ) 
and losses his capital is to be liable for. \ 

3rd. Whether his capital be advanced in cash, stock,) 
plant, or otherwise. ]* 

4th. The term of partnership not to exceed ten years. 

6th. Whether interest, and if so, the rate, is or is not to) 
be allowed on limited partners' capital. j 

6th. The periods of time when profits are to be ascer-) 
tained, and how. j 

7th. Whether either or any of the parties hereto, and, if 
so, which, shall have power to put an end to the 
partnership before the expiration of the agreed 
term. (Bi/ consent, an arbitrator may determine,) 

8th. In case the limited partner's capital shall be reduced ' 
by losses or otherwise below the sum registered 
above, nevertheless, when subsequent profits are 
made, he shall^be entitled to receive in money his 
share of such subsequent profits ; 

or, 

The said profit shall go to his credit in account in ) 
augmentation of his diminished capital. j 

9th, In case of the death or declared insolvency of the) 
limited partner his capital shall be paid to hisV 
representatives by equal instalments, at ) 

10th. Disputes between partners shall be settled by 
The above are the terms of our partnership contract, which we 
hereby engage truly and faithfully to observe. 

Sign 

A.B. 
CD. 
JE.F. 
Q.ff. 
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Executed in triplicate at 
of 1856, and sworn before me this day 

Master Extraordinary in Cliancery. 
Attesting witness. 
Solicitor. 

(Hereon print Clauses XII. XIII. and XIV.) 



SCHEDULE B. (with Illustration.) 
A. B. of machine maker, trading under the firm A. B. 

& Co., on the 5th March, 1866. Registered particulars of a 
mixed partnership. 

(Sign) Registrar of Partnership. 



SCHEDULE C. (for H. M. " Gazette "), with Illustration. 
The undermentioned persons have registered the formation of a 
mixed partnership : — 

5th March. — A. B., machine maker, of Nottingham. 

„ G. F., draper, of Leicester. 
6th March. — L. M. R. E., and F. Y,, merchants, of Lime- 
street, Loudon. 
„ M. G., and S. H., cotton spinners, of Preston. 
7th March. — M. L. and G. G., musical instrument makers, of 

the Strand. 
„ C. F., farmer, of Broadlands, Herts. 
„ D. S., schoolmistress, of Hampstead. 



It is too late now to adopt the French commandite system 
with all the benefit and advantages which were then within our 
reach. We not only ignored it too long, but we disdainfully 
repudiated it, overstepped it in its prudential wise provisions ; 
we built our house on the sand, and we take the consequences. 
We may slowly repair the mischief, but the first step is to 
eliminate the truth. 

I conclude, convinced of the truth, and therefore assured of 
the ultimate prevalence and victory of the principle which I 
have advocated, viz., the adoption in principle of the French 

law. 
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aet. IX.— law of wills and succession in 

SCOTLAND. 

The Law of Scotland in relation to Wills and Sticceasum ; incltid" 
inff the subjects of Intestate Successiouy and the Construction' oj 
WUlsy Entmilsy and Trust Settlements. By John McLaren^ 
Esq., Advocate. In 2 vols. Edinburgh : Bell & Bradf ute, 
12, Bank Street. London : William Maxwell & Son. 
1868. 

MR. McLAREN, the author of this work, is so well 
known to the profession as an author and practitioner 
of repute, as to need no personal introduction to the notice of 
our readers. His previous work on " The Law of Trusts," pub- 
lished in 1863, evinced such learning and sound judgment as 
to raise him at once to a position of considerable authority as a 
legal scholar and writer; and, in common with very many 
others in this country, as well as in Scotland, we formed such 
a high opinion of his attainments that we considered it was a 
matter of the deepest regret, in the interest of the young 
lawyers and law students of Scotland, when a few years ago 
he was unsuccessful in his candidature for the Professorship of 
Scots Law in the University of Edinburgh. We regretted 
this, not only on the ground of the evidence Mr. McLaren had 
given to the world of the learning of the law of his own 
country, but also by reason of the large, liberal, and enlight- 
ened views, with reference to the laws of other countries, 
especially of England, by which his legal expositions appeared 
to us to be distinguished. And the work under review sheWjS 
all the more clearly to us what a serious mistake was then 
made. 

In a brief preface, Mr. McLaren thus explains its pub- 
lication :- — 

" At an early period in his professional life, the author perceived 
that a text-book on the law of wills and succession would be an 

VOL. XXVI. — NO, LI. H 
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acceptable addition to the literature of the law of Scotland. His 
treatise on the ' Law of Trusts/ published in 1863, was a partial 
fulfilment of an intention then formed of supplying the deficiency ; 
and the favour with which it was received, notwithstanding the 
defects which were inseparable from the limits which the author had 
imposed on himself, encouraged him to attempt the preparation of 
a work of a more eomprehensive character, and more nearly 
approaching to the standard to which the indulgent criticism of the 
profession had permitted him to aspire. 

'< In the fblfihnent of this design the plan of the ' Law of Trusts' 
has been entirely abandoned. The first volume of the present work, 
which treats of the subject of intestate succession, and the con- 
struction of wills, entails, and settlements of landed estate, is almost 
entirely new. A portion of the second volume also is new, and the 
remainder is taken from the text of the ' Law of Trusts,' but consi- 
derably altered, and in part re-written. ' The Law of Wills and 
Succession ' may therefore claim to be regarded as a new work, 
incorporating the substance of the *Law of Trusts'; and, allowance 
being made for the difference in the size of the pages of the two 
impressions, the present work will be found to contain nearly twice 
the quantity of matter in the former." 

Although; therefore, the possessor of this work may con- 
sider that he has acquired the material portion of Mr. 
McLaren*8 studies on this branch of the law, it would be a 
mistake to suppose that the former work on " The Law of 
Trusts " is altogether superseded. On the contrary, the 
latter may still be safely consulted ; and the English lawyer 
may do this all the more readily in consequence of the fuU 
importation into the work of the doctrines of the Courts of 
Equity in this country, and the very acute examination of 
English cases which Mr. McLaren's unprejudiced enlighten- 
ment has enabled him to afford. The first volume opens up 
with a list of upwards of 2,000 decided cases, and, with refer- 
ence to this, Mr. McLaren says : — 

" The author may be permitted to add that everything has been 
done that personal exertion could accomplish to secure accuracy in 
the statement of the law, and in the reference to its authorities. 
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The preparation of the new matter has been the constant occupation 
of his spare time during several years. In the revision of the 
proof sheets the whole of the references have been personally 
verified by comparison with the original reports and treatises." 

Lawyers are not unaccustomed to such labour^ and^ although 
it is not so philosophic in its tendency as the analytical dis- 
cussion of legal principles, it is so necessary to the right con- 
sideration of case law, that without it the profession would be 
left at the mercy of the composers of head-notes, or, as they 
call them in Scotland, " rubrics," and the industrious hands 
that wield the scissors in preference to the pen. 

The first chapter begins with a general statement of the Law 
of Domicile, in the following terms : — 

" In the investigation of rights of succession, the first question 
for consideration is, by what system of law the succession is 
regulated. In relation to personal succession, the law of the 
domicile of the deceased person is the governing law. Hence the 
ascertainment of the domicile is an inquiry which precedes all 
others. The rules according to which the domicile of a person is 
to be ascertained are juris gentium; and in their application to 
practice, the courts of every country are bound to have regard 
to the opinions of jurists, and to the decisions of foreign tribunals, 
if consistent with the principles of general jurisprudence." 

And the chapter is throughout an admirable exposition of a 
subject which we say, with all deference, is but little under- 
stood, at least in England. 

But the portion of the work which interests us most is 
that relating to the Scotch law of wills, from which we 
learn that there is an important distinction between that 
law and the law contained in the English Wills Act, the 
former being much more technical and formal than is neces- 
sary here. On the other hand, the Scotch law appears 
to be rather more liberal in its principle; thus, whereas 
in England the Wills Act is of universal application and 
absolutely binding on all testators, the Scotch law dispenses 
wiih its formalitieB where the will is written throughout 

H 2 
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£rom b^rhming to end in tlie testator's handwriting, tliat is, 
as it is said, is ^ hok^raph ^ of the testator, witnesses even 
bdng, in that case, dispensed with ; naj, it would appear that 
it is not even neceaeary that such a will should be signed, pro- 
vided the testator^s name is otherwise incorporated in the will 
itself. Thus, it has been held that a will commencing thus, 
^ I, John Campbell, ftc," is a good authentication of the will 
without any further subscription. Should the will, however^ 
be engrossed by any third party, the formal requisites of the 
law are rigidly enforced. And such a will, if expressed in 
language throughout merely testamentary, could only, until 
the end of last Parliamentary Session, carry personal estate; 
the disposition of real estate being left to be determined by a 
different code of rules altogether. Words, not simply testa- 
mentary, but of present conyeyance, being necessary, and 
among these words the magic word " dispone " was indispen- 
sable. Of course, a Scotch will could be so framed as to satisfy 
the law on this subject, while being in reality simply a testa- 
mentary disposition; and the ingenuity of Scotch convey- 
ancers enabled them to discover the necessary contrivance for 
this purpose. But aD this is about to be changed by an Act 
passed last session, 31 & 32 Vict., c. 101, for consolidating 
the Scotch law relating to real estate, by the 20th section of 
which it is in effect provided that from and after the com- 
mencement of the Act (31st December next) all testators in 
Scotland may dispose of their property, real as well as per- 
sonal, in testamentary language, without using words of 
present conveyance, or the word '^ dispone," in the case of real 
property. This is a rational change in the Scotch law, and 
our only wonder is that it was not made long ago. 

This Act, of course, interferes a good deal with much of the 
matter of Mr. McLaren's statement of the law as it existed 
when he was preparing his work^ and we would suggest to 
him that the sooner he can arrange for another edition of his 
treatise, so as to embrace the law that comes into operation in 
December, the better. This may be a great hardship on his 
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publisher and himself^ but, under the circumstancesi it is 
clearly their interest, moral as well as commercial, to accom- 
pUsh such an arrangement. 

We are obliged to break off here. We hope to avail our- 
selves of another opportunity of resuming our review of this 
excellent work, and at greater length. 



abt. X.— principles of bankruptcy legis- 
lation. 

TT has been stated by Mr. John Stuart Mill that this is 
■*- an age in which a return to first principles is absolutely 
necessary, and of no branch of law can this be more truly 
said than the Law of Bankruptcy. We have hitherto rushed 
with a humane impulse upon the one hand into granting privi- 
leges to debtors, and on the other are now rushing into the 
opposite extreme by handing the debtor bodily over to his 
creditors, binding him with the chain of a trust deed, and 
allotting him a taskmaster in the shape of a trustee. 

We have survived the age in which persons were found 
to argue that credit was no assistance in the production of 
wealth, and was an injurious institution in a trading com- 
munity. At present all legislation must commence upon the 
basis that credit must exist, that all traders require loans 
from time to time, of some sort of wealth, and that, unfortu- 
nately, many are unable to repay these loans. To direct 
the use of this important commercial institution must now 
be the object of the Legislature, and to discourage extrava- 
gance in the giving of loans, and to punish recklessness and 
dishonesty in the taking, is one of the main objects of a bank- 
ruptcy code. " A nation of traders" has recognised the fact 
that inability to meet engagements may not arise from an 
intention to defraud, and may not bo a crime ; that it may be 
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produced by misfortune as well as dishonesty; that it may 
oo-exist with economy as well as extravagance ; that it falls 
upon the prudent as well as the reckless ; the intelligent as 
well as the ignorant ; it has> therefore, adopted Bankruptcy 
Laws — ^laws which should have for their objects — firsts with 
reference to debtors and the State^ the distinguishing between 
the honest and dishonest debtor^ the punishment of the 
dishonesty and the protection of the honest ; and^ second, 
between the debtor and creditors in individual cases^ the 
making of the utmost possible reparation for losses sustained. 
To lose sight of the first of these objects is to lose sight of 
the last. To foster and encourage a high tone of commercial 
morality and truth, to banish recklessness from the credit 
market, and to reward even unsuccessful honesty and intelligence 
by re-instating it in the place whence adverse fortune has driven 
it, is a work which will when even attempted be productive 
of more good to creditors than any attempt at half measures^ 
which try by lightening the pain in individual cases not to 
eradicate, but to make more bearable the disorder. It is the 
duty of the State, therefore, as we conceive, when it interferes, 
and rightly interferes, between insolvent debtors and their 
creditors to protect the honest trader from a misfortune to 
which the wealthiest of his creditors is at any moment liable. 
It is the duty of the State, as clearly imposed upon it by this 
interference, to discriminate between those who deserve its 
protection and who do not. It is its duty both for these 
reasons, and as the upholder of all right and the punisher of all 
wrong against the commonwealth, to punish as well the 
man who embezzles the money of a number of creditors, as 
he who robs the strong box of one of them. Every man who 
is unable to meet his engagements is guilty of Skpritnd/acf^ 
wrong, to be explained away if it can be explained away^ 
and if not to be severely punished by the State. 

• • 

We have made these preliminary observations because it ^ 
necessary tiiiat we should remember the first principles upoi^ 
which legislation should proceed. We must remembet that 
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wliile individual creditors may wish only to be concerned 
about diyidendsy the Legislature is concerned as to the mueh 
greater question of right and wrong. The first principle of 
Bankruptcy Law is that no one who is unable to pay his 
debts should receive any protection from the law until he 
proves that he is deserving of it ; and the second^ that if he 
be unworthy of protection he should be properly punished in 
a manner suited to his wrong doing; and we may deduce from 
those two principles^ as their obvious result^ that no relief 
whatever should be given without investigation. There is 
one other object^ namely^ the giving as much as possible to 
creditors — a very important^ but not the most important^ 
branch of the subject. 

A system of Bankruptcy Law exists at present in Ireland^ 
which^ with some improvements, would attend fully to all 
these requisites, and as the English system of composition 
deeds has worked so badly that the Legislature are now taking 
steps to abolish it we will compare the two with the assistance 
of the principles laid down. The Irish system consists of two 
parts, namely, of arrangements under the control of the 
court and regular bankruptcy; the English, of composition 
deeds and regular bankruptcy. We propose to discuss the 
arrangement first. * 

It is most desirable that where a trader — ^for we shall not go 
into the vexed question of whether Bankruptcy Laws should 
be extended to non-traders, but where a trader is unable to 
meet his engagements, it is most desirable that he should 
bring the stdite of his affairs before his creditors at the earliest 
moment, and if it appear from his trading that he is a fit 
person to be permitted to remain in trade, and that a court, 
and a majority of his creditors, agree in holding this opinion, 
it is desirable for all parties that he should be permitted to 
continue his trading upon such terms as to the court and 
creditors expressed by their vote shall seem fit ; the avoiding 
of a forced sale, the continuing of the debtor in trade, and 
other matters, all contribute to recommend this system. In 



104 Principles of Bankruptcy Legislation, 

Ireland it is carried out precisely in the manner we have 
mentioned^ namely^ any composition agreed to by three-fifths 
in number and value of ^ the creditors present^ or represented^ 
at a meeting, held for the purpose before the Bankruptcy 
Court, and meeting with the approval of the judge, is binding 
on all the creditors. Now the sole difference between the 
Irish system and the English is that in the latter it is the 
creditors alone who determine without the court, that is^ 
if a trader in England can obtain the assent of the majority of 
his creditors, representing three-fourths in value, to a com- 
position deed, all the creditors are bound. 

Now in the English system the sole want is the court, but 
that want is fatal ; in leaving that out the Legislature forgot 
the first principles to which we have already alluded, and 
delegated to creditors the duty it should itself perform; it 
did even more, it placed so many difficulties in the way of 
creditors investigating their debtor's affairs that now a com- 
position deed is at once the delight of debtors and the terror 
of creditors. The system of arrangements in England, then, 
in our opinion, should be assimilated to that in Ireland with 
some improvements. The court should be a party to every 
arrangement, for though a debtor may have contracted 
£19,000 out of £20,000 of his debts in the ordinary and 
regular course of trade, the twentieth thousand may represent 
a debt created by acting fraudulently as a trustee, by reckless 
extravagance or gross dishonesty, matters which should be 
punished. The only improvements needed in the Irish 
system are a slight simplification of forms, and therefore, 
expense, and an increased power to the court over the 
debtor's estate and the debtors to it, and increased protection 
from the judgment debtors who have obtained or may obtain 
judgment against the trader. In the narrow limits of this 
article it would be impossible to go into details on these 
proposed improvements; suffice it to say that there is no 
difficulty about them. But to make arrangements of any 
great practical utility in carrying out the objects, which, as 
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we have already stated^ should be kept in view^ it is necessary 
that the method of dealing with persons who are either 
unable^ unwilling^ or unfit to arrange with their creditors^ and 
who are accordingly declared bankrupts^ should be amended. 
At present the Bankruptcy Laws allot no punishments for 
any sort of commercial fraud, if a trader unable to meet his 
engagements become bankrupt^ admits his inability, confesses 
to the most reckless extravagance in personal or in trade 
expenditure, the most wilful default, the most wanton negli- 
gence ; the court, so long as this is admitted, so long as he tells 
his whole story, and in the words of the Act makes a full 
and true disclosure and discovery of his estate and effects, 
is powerless. True, they may suspend his certificate for three 
years, but they must pass his final examination, and it is 
well known that a suspension of the certificate does not 
keep a clever defaulter out of trade. Now« when a creditor 
sees, as he must see, this — when he knows driving his debtor 
into bankruptcy is not punishing the debtor at all — ^when 
he knows the amount of the legal expenses and fees — the loss 
by forced sale — ^the loss of time in prosecuting the bankrupt, 
and delay in realising his debt — ^is it to be wondered at that, 
seeing all that is to be lost, and that nothing is to be gained, he 
should gladly jump at any offer made to him by the arranging 
trader, and therefore that arrangements are sometimes forced 
upon the creditors in cases where the law should prevent 
their accepting of them, in cases where they are compromises 
of wrong ? 

Before, therefore, we can have even a good system of 
arrangements, we must have an improved system of punishing 
the bankrupt when he deserves it. Bankruptcy must always 
be expensive to an estate, the expense of legal inquiries and 
o£Scial fees, the loss by forced sale, amounting in stock in 
trade usually to 40 per cent., all contribute to make it 
expensive to creditors. But where there has been any sort 
of fraud, it is absolutely necessary for the wellbeing of 
commerce that bankruptcy should have a legal existence. 
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and that where a creditor is a well principled man he may 
be encouraged to prosecute a wrong doer, with the hope of 
getting something more for his pains than a mere loss of 
money^ namely, the vindication of his rights. Punishment, 
and the means of giving it, must also exist for the perform- 
ance of the dutj imposed upon the State. It, too^ is bound 
to provide for the punishment of wrong doers, and for the 
other matters to which we alluded at opening. The practical 
result of such a system of bankruptcy as would progerly 
pimish traders who act dishonestly would be felt by per- 
fecting the arrangement system, in the manner we have 
pointed out, and generally would exercise a beneficial efiect 
on traders. A system which has no such provision always has 
worked and always will continue to work unsatisfactorily; 
its every variety has been tried without success, and so as 
to compel a continual changing of systems to the great 
prejudice of trade morals and honesty. What that punish- 
ment should be is another and more difficult question. Bat 
we think a glance at the French Code, where the punishments 
are in existence, removes this difficulty. They might be as 
follows : where the cause of bankruptcy is simple ignorance 
or a decay of powers, the bankrupt should be prevented from 
continuing in trade by a refusal to pass the final examination 
simply ; extravagance, recklessness in taking credit, gambling, 
by a refusal to pass the examination with such additional 
punishment added — proportioned to his wrong doings; as 
would render it unlikely that he would attempt to trade 
anew for a time; and when these crimes became ex- 
cessive, as when the personal expenditure exceeded the 
utmost income that could have been rationally expected, 
,or the gambling, &o., were equally out of proportion, then 
imprisonment in a felons' prison should be given, and 
the same punishment should be due in all cases of frau- 
dtdent trusteeship. It may be asked if this is not cruel? 
More cruel it is in truth to license robbery — more cruel 
"^"t ruin and sorrow should be brought upon persons 
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wlio have entrusted their fortunes to trustees-7-more cruel that 
the honest unfortunate trader should bear the same name 
and the same brand as the dishonest and unjust. '^ The 
second attribute of courts/' said Lord Stoweil^ ^^ is humanity, 
but the first is undoubtedly justice." We are too apt, too, 
in our ordinary life to measure out law, not morals — to 
coudemn and approve by Act of Parliament; thus com- 
mercial crime has began under our humane code to be no 
crime at all, because no punishment is annexed to it by law. 
We have begun to pity the misfortune of the unsuccessfully 
dishonest, and while we hurry the pauper rogue to the cell, 
we applaud the rogue whose ideas of robbery are conceived 
on a more extended scale. What we have stated as necessary 
punishment, we believe to be ' so necessary as much for the 
protection of the just as the punishment of the unjust. 

With such punishments, therefore, as we have generally 
alluded to, with more extended power to the Court of Bank- 
ruptcy in reference to the estates of the bankrupts, the 
priorities of creditors, and the attachments of debtors, with 
a better system of arrangements, we need have no fear for 
the conimercial morals of the nation. We need not dread 
a falling away of the reputation of our traders, nor any 
disrespect for a name which, when the debtor was almost 
the bondsman of his creditor, was held in high repute at 
home and abroad — the British Merchant. Nor let us dread 
to entrust with large powers the high officials to whom we 
delegate the administration of our bankruptcy code. We 
have been called a nation of traders. Our tribunal of com- 
merce should be worthy of the name; and worthy of the 
name it has been in the persons to whom the State has 
confided the administration of the laws, howsoever unworthy 
of the tribunal and the legislature were the ill-considered 
laws they administered. 
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Art. XL— the NEW YORK CIVIL CODE ON 

SERVITUDES. 

[The following has been received from Mr. 0. F. Stone, of 
New York (who assisted in the preparation of the Chapter of 
the proposed New York Code, entitled " Servitudes "), rela- 
tive to a short criticism which appeared in the Law Times of 
December 7 last. — Editob L. M. and L. JR.] 

THE fault found with the chapter in question is, that it is 
- ludicrously brief; and this assertion is based upon the 
larger size of Gale's and Washburn's works on the same 
subject. Without laying too much stress on the fact that 
a large part of Mr. Gale's book consists of elaborate state- 
ments of cases and copious extracts from opinions, &c.,* it is 
fit to say that these two extensive books are special treatises 
on easements intended and professing to contain not only all 
the rules of law relating to easements alone, but also all those 
relating to easements in common with other topics. Not so 
the chapter criticised. That chapter was intended and pro- 
fesses to embrace only the rules of law specially relating to 
servitudes. Every rule of law applicable to servitudes in 
common with other private rights was omitted, and purposely 
omitted, in that chapter. Allow me to suggest some grounds 
of justification of the method adopted under Mr. Field's 
instructions. 

The aim was to reduce to system the whole law of what, 
for want of a better term, may be well enough called 
*' national private rights." We had nothing to do with 
international rights, political or private, or with national 
political rights. These excluded, we proceeded on this prin- 
ciple-: Every proposition of law applicable to a large range of 
these private rights must be stated separately from proposi- 
tions applicable to a smaller number. But it was found 

* Of the 48 pages composm^ his chapter iii., section 1, 32 are made 
up of verboiim extracts from vanous sources. 
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impracticable rigorously to carry out this principle. There 
is a set of propositions of unrestricted universality affecting; 
all Buch rights^ and in other countries they have been col- 
lected and classified. But^ in New York^ as in England, the 
profession are satisfied with ^' books bom of chaos," and insist 
upon having ererything everywhere. Consequently we did 
not dare to confine to one place all the rules of law applicable 
both to rights of person and rights of property, their origin, ter- 
mination, and enforcement. In my opinion this was a mistake. 
The inevitable consequence of giving way in one single 
instance^ and permitting ourselves to violate the logical rule, 
was to make other violations necessary. Things that grow> 
like law^ hang together and have a plan of their own ; and to 
try and turn things into thoughts with only a part of their 
plan is to give up at the outset the attempt to sort them out 
into sense. However, after much hesitation, we inserted a 
set of rules applicable both to property and obligations ; and 
we did venture to treat transfer as a proper topic under which 
to arrange, first a body of rules which govern both kinds of 
property, and then those subordinate rules of law applicable 
to each kind exclusively; and in that title on transfers, and 
not in the chapter on servitudes, was placed — and as I con- 
tend was properly placed — every rule of law relating to a 
transfer of a servitude which is also applicable to a transfer 
of other kinds of real property. And since a transfer in 
writing, or grant, of a servitude is a contract, all matters of 
law relating to a grant of which the subject is servitude com- 
mon to that and all other contracts, were — and as I contend 
properly — inserted in our chapters on contracts, and not in 
that on servitudes. And every section of our chapters on 
contracts is as much an integral part of what the Civil Code 
has to say in regard to servitudes, as if it had been inserted 
in the chapter on servitudes itself. In the light of this 
theory the special treatises on easements referred to by the 
J^aw Times are themselves "ludicrously brief" on material 
branches of their subject. Thus, "Washburn and Gale both 
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fail to say whether a grant of a servitude must or must not 
be by consent, free, mutual, and communicated, although 
each of them devotes pages to the rules for interpreting 
such a grant — ^rules which are just as applicable to the 
interpretation of a grant of land as of that of a servitude. 

That a consistent application of our method is a novelty 
in a treatise based upon the common law is true; but the 
method is founded upon a law of mind: to wit, that the 
general precedes the particular, — a rule which cannot be 
evaded without relapsing into the '^ discordant, perplexed, 
incongruous, verbose, tautolc^ous, and obscure" want of 
system justly charged upon English statute law, and 
proving over again that ** confusion maketh things muster 
more/' No one is consistent in rejecting this method. 
Even Mr. Gale adopts it in part, but in part only, and 
without any distinct consciousness of the logical monstrosi- 
ties which its violation always produces. For instance, 
his Chapter 6 treats of " Particular Easements and Par- 
ticular Natural Rights of a similar character." The first 
four sections are within this rubric. Section 5 treats of 
another topic — the " Legalization of Private Nuisances," 
but " Party Walls and Fences " (which are either not 
easements at all, and therefore out of place in Mr. Grale's 
work, or else are just as much particular easements as any 
of those named in Chapter 6) are considered by them- 
selves in Chapter 7. 

The difference in size between the Civil Code's chapter 
on Servitudes and Mr. Gale's treatise has still another 
cause. Not only is the succinct compactness of logical 
arrangement wanting in Mr. Gale's work, but incongruous 
matters are inserted where they do nothing but swell his 
volume. Thus he, in his chapter on Acquisition (pp. 50, 
61) inserts extracts from the Digest *^ How servitudes are 
lost " (D. 8 ; 6, 8, pr,), states that ^' A right which is gained 
by occupancy may be lost by abandonment " (p. 27), and he 
devotes two pages to a case which the editor infcmns us 
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'^ was decided on grounds inapplicable to cases as to the 
mode of creating an easement " (p. SO), while the " last 
words " of the last note to this section on acquisition are, 
^^ It waa held that a free admission to a theatre was revoked 
by an underlease " (p, 73). So the subdivision of the section 
" Of the Acquisition of Easements by express Agreement," 
entitled ** Construction of Instruments, " contains among 
other things one paragraph on Remedies (p. 76), a page on 
Divisibility, (7S-79\ two paragraphs on Multiplied Grants 
(79, 80), and a reference as to ^* the CouRtruction of Grants of 
Easements " to his chapter on *' Extent and Mode of Enjoy- 
ment " (p. 74). 

Moreover, without imputing any fault or defect to the 
standard treatises on easements, it is easy to see that the very 
nature of a treatise requires that it should be vastly more 
difiuse than a code ought to be. The latter entertains no 
doubts, gives no room to conflicting opinions, explains nothing, 
illustrates nothing, applies nothing to practical affairs. The 
former must do all these things, or it would be worthless. 

Thus the code disposes in one line of a controversy which 
might well occupy pages in a treatise. A single section (245) 
has seventeen subdivisions, of one or two lines each ; every 
one of them bristling with points for a commentator, and some 
of them properly filling pages in a treatise, where they must 
be established by argument, explained, illustrated, and applied. 
A little analysis of the eleven sections of the chapter on 
Easements will show that they contiun over forty distinct 
propositions, several of which would furnish a theme for 
twenty to thirty pages, each of discussion in a treatise. 

The same thing will be found true of any other part of the 
code, and the same objection might be made to every part of it. 
The chapters on damages, for example (of which I may speak 
freely, as I had no share in preparing them), occupy only 
48 sections, and, omittmg the notes,' a little over eight pages 
octavo. The last edition of Mr. Sedgwick's treatise on the 
same subject contains 722 pages, without the index, table of 
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CBsee, &c. And ,if the type used had been as large as that 
employed in the code, these 722 pages would have been nearly 
1,100. Yet I challenge any one to find such omissions in 
the code's chapters on damages, as would require or excuse 
their enlargement to fifteen pages. 

It may not be amiss to suggest, in conclusion, that the 
compactness of the Civil Code is in part due to the theory 
of the nature of servitudes which it adopts without at- 
tempting to justify, and a word of explanation may be here 
permitted. 

In a certain practical sense it may be correct to say that 
a servitude ** in multis casibus pars dominii est " (1. 4, D. de 
usufr. 7, 1) ; the ownership of the thing inheres in part in 
the person entitled to the servitude ; or, in other words^ the 
one proprietary right belongs to two persons. But it is 
settled law that the owner of land does not own the land 

ft 

plus the easements he may create upon it, but the land 
(Civ. Code, § 249, Martyr v. Williams y 1 Exch., 830), so 
that proof of owning land is not proof of owning any ease- 
ment (^Rogers v. Brenton^ 10 Q.B., 65-56.) In other words 
" the part is confounded in the whole " (case of Boscies, 
Davies, 146), and though the part be separated the whole 
still remains and retains its identity as a unit. It therefore 
becomes impossible to ascribe to the separation which is 
effected by a grant the character of a division. And the 
same difficulty compelled us to reject the very common con- 
ception of easements as separated elements of the ownership 
of the land. Nor is the theory tenable which considers an 
easement as essentially consisting in the restriction or limi- 
tation which it imposes upon the owner of the land; for 
it is a restriction which avails against every other person 
as well, although specially prominent in relation to the 
owner of the servient land, and, where the easement is 
granted by a mere limited owner, as tenant for years or 
for life, it is the same restriction of the rights of the rever- 
sioner which existed before the grant, to say nothing of the 
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obscurity "which this theory tends to throw upon tiie very 
important distinction between easements and obligations. 

On the other hand^ although the subject of an easement 
is not the subject of the proprietary right or dominion^ as land 
or a chattel is, since if it were it would never be extinguished 
by mere non-user, yet this does not prevent us from conceiving 
the capacity of land to subserve certain enumerated ne- 
cessities of social life as the subject of the jural power 
termed servitude; and this theory, that a servitude is a 
light, — the nature of which consists in an immediate control* 
ling power over some only of the qualities of the land of 
another^ — ^is the one adopted by the Civil Code. It will 
be seen at a glance that this conception enabled us not only 
to treat easements in gross, easements annexed to land and 
profits h prendre under one general head, but also to include 
in one view all the necessary distinctions which obtain in 
regard to all interests in property, indiscriminately, whether 
their subject is land or some only of its qualities, and what^- 
ever their duration, and consequently still more to simplify 
this branch of private rights, and like " prudent antiquity, 
to include many things in few words." 

Ch. Pbancis Stone, 

New York, July 1, 1868, 



POSTSCRIPT :— PROSPECTS OF A DIGEST 

The writer of the article with the above title in f^y ^^^ 
number unconsciously did injustice to Mr. W. R Fisher, 
who has been selected to prepare the specimen ^^g^^t of 
the law of "Mortgage including Lien." It 4)pear8 that 
a part of the paper sent in to the Digest yommissioners 
by Mr. Fisher, did contain suggestions as ;to the plan to 
be adopted in preparing the proposed Dij^^st. They were, 
however, not inserted in the introducticft to Mr. Fisher's 

VOL. XXVI. — NO. LI. ^ 
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new edition of his work on the ^' Law of Mortgage," 
because Mr. Fisher doujbted the propriety of printing them 
for publication. The writer not knowing what might 
be the nature of that part of Mr. Fisher's paper, quali- 
fied his observations (see note, p. 243). The whole paper 
has since been sent to us, and it is gratifying to find that 
the suggestions it contains substantially and ably support 
most of the views expressed in the article. They urge 
the necessity for ^^the construction of a careful analysis 
of every branch of law proposed to be included in the 
Digest, before the Digest itself is executed." They shew 
how the statute* law can be effectually dealt with by 
incorporating in the Digest so much of it as really deals 
with rights, and the remedies provided where those rights 
are violated: and leaving that which regulates procedure 
and practice to be included in a distinct Digest of Procedure. 
Though not going quite so far as to hold that all rights, 
included in what is called the ^^Law of Mortgage," should 
be treated uniformly as charges independent of any right 
of ownership, Mr. Fisher has made a distinct approach 
towards such a principle by adopting ^* Securities upon 
property," as the generic term for such rights : and he 
has pointed out the absurdity of treating ^^ Mortgage" as 
"including Lien." 

In effect, though not in terms, he agrees with us that 
before the Digest can be considered complete '* contradictory 
^cisions [these are our words, not his] will have to be 
^^^nciled by the framing of a single rule of law ; obscure 
que&;Qj^g will have to be made plain by the statement 
of an'i^^Qiiigifjie rule." There is great ingenuity in the 
method vjiich he proposes for arriving at this result ; namely, 
that conficting or doubtful points should be settled by 
the Lord 'Chancellor and judges selected to assist him, 
upon a carefil statement of them to be prepared by the 
Digest draftsHi^n. We only hope that the Commissioners 
will act upon tht views which Mr. Fisher has expressed. 
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EECENT SCOTCH DECISIONS BEARING UPON 

ENGLISH LAW. 

[It is purposed in future to give short abstracts of causes in the 
Supreme Courts in Scotland on general points of international law 
and practice. The commerce and intercourse of the United King- 
dom are yearly increasing, whilst, at the same time, there is an assi- 
milation of their mercantile laws. It is, therefore, of great importance 
that leading cases, involving principles applicable to both sections of 
the kingdom, should be made known in both. It will be seen, by 
reference to the reports of cases in the Scotch Courts, that constant 
reference is made to English authorities. There is no reason why, 
in this respect, there should not be reciprocity. The majority of cases 
in the Scotch Reports, as might be expected, refer to technical ques- 
tions of its own peculiar jurisprudence, and, consequently, few of the 
legal profession in England procure the series of Scotch Reports. It 
will, therefore, be of advantage thus to devote a portion of our Maga- 
zine to an abridgement of such cases as from their importance and 
general bearing should be made known to the profession in England. 
With this view, -we commence with the winter session of 1867, 
and hope to keep abreast with the current reports. — Ed. L, M, and 

4 Nov. J 1867. — John Bain v. the Duke of Hamilton and James 
and Colin Robert Dunlop. — Second ^it;t>k>».— -40 Scotch 
Jurist, 4," 

BEPABATIOK. — DAMAGE FBOM MINERAL WORKINGS. 

Bain is proprietor of an estate feued, in 1653, by a predecessor of 
the duke. In the original charter the minerals were reserved to the 
duke, satisfaction being given to the feuer for all damage occasioned 
^y the working thereof. In subsequent charters the clause was 
altered, so as to express the damage to be sustained by setting down 
shanks (pits). The duke let the minerals to the Dunlops, who brought 
them up by pits sunk in a neighbouring estate. In consequence of the 
Workings, the land was depressed and buildings thereon were cracked 
^d injured. This was an action for £5,000 of damages against the 
duke and his mineral tenants. 

I^lea in Defence. — The minerals being reserved, and damage only 
provided for the sinking of pits, no further damage can be claimed. 
The Lord Ordinary (Kinloch) repelled the plea. " The claim of 
damages was not rested exclusively on the terms of the titles. It was 
a claim of damages at common law. The proprietor of the surface is 
^ot disabled by the reservation of the minerals from building hoyses 
on his ground any more than from any other legitimate use of it. The 
proprietor of the minerals is not entitled to bring down the houses more 
than the ground on which they stand." The defenders reclaimed to the 
Inner House, but the judges (Lords Cowan, Benholm, and Neaves,) 
unanimously adhered. 

1 2 
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6 Nov,y ISST.-^George Robson v. Sir John Walsham^ Bart.--' 
First division. — 40 Scotch Jurist^ 6. 

JURISDICTION. 

Sib John is domiciled in England. He first obtained letters of 
administration in the English Court of Probate to one Garbett, and 
afterwards obtained himself decerned executor dative qua next of kin 
to the same Garbett in the Commissary Court of Edinburgh, but he 
recovered no funds in Scotland. He sued in Chancery a party in 
England as having fraudulently purchased shares belonging to 
Garbett in the Carron Company in Scotland. The claim was com- 
promised on payment of £60,000. Robson now sued Sir John in 
the Court of Session for the contents of two bonds by Garbett. He 
pled that Sir John, though domiciled in England, was liable to 
answer in the Scotch Courts for Scotch debts of Garbett, because 
representing him as the Scotch executor. The Lord Ordinary 
(Barcaple) dismissed the action. The pursuer reclaimed, and 
cited EnohenY. FFyliCy 1862, 10 Clark, 1. Williamson Executors^ 
6 ed,, p. 1781. Westlake's International Lawy 279. The Inner 
House, without calling on the defender's counsel, adhered. Per 
Lord President (Inglis), <* The simple question is, whether a foreigner 
by reason of a simple decerniture as executor, dative qua next of 
)Lin, is subject to the jurisdiction of this court in an action at the 
instance of the creditor of the deceased ? There is not the shadow 
of authority to support that proposition, and I can see no principle 
on which it can be supported." The other judges concurred. 

6 Nov,y 1867. — Oakely v. Campbell and others. — Second 
division.-^O Scotch Jurist, 10. 

STATUTE. — JUSTICE OP PEACE. 

The Scotch Poor-Law Amendment Act, 8 & 9 Vict., c. 83, 
authorized the recovery of poor rates under the Tax Act, 52 
Geo. III., c. 95. A warrant was issued against the pursuer, signed 
by one justice, and in which the Tax Act was designated as c. 93. 
The pursuer sued for reduction of the warrant, and damages for 
its execution on his furniture, on the grounds : 1st, that one justice 
could not issue such warrant ; and 2nd, that the statute was erro- 
neously described. The court (second division) unanimously dis- 
missed the action. Per Lord Justice Clerk (Paton), *' According to 
the statute, the magistrate is compelled to sign a warrant, provided 
the certificate presented to him sets forth the requisite facts. The 
act is a ministerial one, and in reference to a ministerial act a single 
justice may act where it is not otherwise provided. But esto that 
one justice could not act, the case would come under the principle of 
the case Welter v. Toke (9 East, p. 364), a decision which is of 
high authority in England. I am further of opinion that the erro- 
neous reference to the chapter of the statute of Geo. III. is of no 
importance. Had there been no special reference to that statute at 
all, the general reference to the Poor-Law Act would have been 
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sufficient. It refers to, and correcUj narrates, the prior statute. 
The mistake does not vitiate the warrant." 

9 iVbv., 1867. — Champion and others v. Duncan and others.-^ 
40 Jurist^ 17. 

UFE INSURAKCE. — ^IfABBIAGE CONTBACT. 

By antenuptial contract parties mutuallj disponed to each otheif 
their whole estate then existing, as at the date of the dissolution 
of the marriage. The husband subsequently insured the life of 
his wife and assigned the policy to certain relations. He pre- 
deceased his wife, leaving a general conveyance of his estate to a 
brother. On the death of the wife, a competition for the sum in 
the policy arose between the brother as assignee of the husband, 
and the representatives of the wife. The former was preferred by the 
Lord Ordinary (Jerviswoode). On appeal, the Inner House (first 
division) affirmed. Per Lord Curriehill,'* According to the contract, it 
comprehended only what belonged to the spouses at the date of the 
marriage, and which belonged to them at the dissolution of the 
marriage. What might be acquired during the intermediate 
period is not included, unless it should also continue to belong to 
one of the parties at the dissolution of the marriage. Now the 
policy did not belong t6 the husband at either date. It did not 
belong to him at the date of the marriage, because it was not then 
opened, nor did it belong to either of them at the dissolution of 
the marriage, for it had been assigned away long before then." 
Lord Gurriehill laid down the general rules in Scotch law, for the 
interpretation of marriage contracts, conveying a universitaa under 
which the husband remains the absolute proprietor with right of 
administration. 

26 iVbv., 1867. — Hutchinson ^ Co, v. Corne.-'^O Jurist, 36. 

aAXE — WARRANTY. 

Ths plaintiffs purchased from defendants a quantity of oats for 
*^ mealing purposes." The oats were rejected as unfit for the purpose 
intended, and an action of damages was brought on breach of contract. 
In an issue the defendant insisted that the owners should, in the words 
of the Mercantile Amendment Act, prove that the oats were sold 
expressly for the purpose. The court (second division) unanimously 
held that the Act applied only to sales of a specific corpus, or of a 
definite part thereof. Per Lord Justice Clerk (Paton), " The object 
of the clause was to assimilate the law in Scotland to that which 
had long been the law of England in that particular. The case 
here, as presented by the pursuer, does not appear to me to 
involve the application of the clause in the statute. The case 
depends upon whether proper implement of the alleged con- 
tract was tendered or not, and the case would have raised a 
precisely similar question, if the action had been one for actual 
^plement instead of being for breach of contract through failure 
to deliver the proper subject. The law of England in such cases 
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was always identical with the law of Scotland. If an order was 
given in a contract of sale in either country for an article which 
was bespoken with a view to be applied to a particular purpose, and 
the order was accepted, action would lie on that contract at the 
instance of the purchaser for implement or damages just as in 
Scotland. The clause itself is so framed as to apply only to the 
case of goods, the risk of which has by the contract of sale passed 
to the purchaser, and in reference to which there is or is not a 
knowledge of defects on the part of the seller." 

30 Nov.y 1867. — McFarlane v. Caledonian Ecdlway Company. — 
40 Jurist y 41. 

REPABATION— <;OLLABORATEnil. 

A SIGNAL man having sustained injury by a train, in consequence, as 
alleged, of an erroneous or careless order given him by the inspector 
of the railway. The company were held not liable, it being held 
*' that he and the inspector stood in the relation of fellow-servants 
in a common work." 

30 Nov.^ IS67.— Collector of Police Bates for Wishaw Y.Bell. 
—40 Juristy 43. 

CONDICTIO INDEBITI — ERROR IN FACT. 

A PERSON from error had returned his premises as situated Vvithin 
a burgh, and for four years paid the police assessment. i dis- 
covering the error, he sued for repetition. The court h:Id — 
1st, that he was not precluded from the action, because he had not 
used the remedy of appeal provided by the Act, as the assess i ent 
was ultra vires of the commissioners. But, 2nd, that he had no 
claim for repetition, as the money was expended in bona fides. Per 
Lord Justice Clerk (Paton) " the Condzctio indebiti in the civil law 
— and in the system of laws derived from it — is rested on equitable 
considerations. It is a remedy ex cequo et bono introductum. It is 
not a contract) but a quasi contract, in which the parties not desiring, 
or intending, to contract, there is reared up an implied obligation 
from equitable considerations. It is controlled as to the extent to 
which it is carried by the same equity to which it owes its origin. A 
debt paid which is not due in law, cannot be recovered if made where 
there was a moral or natural consideration for tha payment. Pothier, 
after laying down the fundamental principle on which the action rests, 
deduces from it two results — one, that the action is personal; and the 
second, that it holds good only to the amount of the benefit actually 
received by the party against whom it is maintained." 

6 DeCf 1867. — Muirhead v. Lindsay, — 40 Jurist^ 57. 

HUSBAND AND WIFE — INSURANCE POLICT. 

A HUSBAND opened two policies on his life. He died, leaving a 
widow and children, having made a settlement. The trustees claimed 
the whole sums in the policies ; the widow claimed the third as jure 
relictce^ and forming a part of the communion of goods. The Lord Ordi- 
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nary (Jerviswoode) in respect of the case 27 Jan. , 1849, Wight Y.Brown, 
repelled the claim of the widow. But the court (first division) 
reversed, and sustained her claim. Per Lord President (Inglis) — 
^^ Although the obligation could never be implemented to the hus- 
band himself, jet if it be an obligation to pay to his executors, it is 
impossible to resist the conclusion that the sum in the policies form 
part of the executry estate, and, if so, cacUt question because the 
executry estate is j ust the fund to be divided, and of which one- 
third falls to the widow, in virtue of her jus relietceJ* " In the 
case of Wighty the question related to a sum contained in a policy of 
insurance effected by the husband on the life of his wife, and it was 
upon the dissolution of the marriage by his death that the question 
arose. A claim was made by her next-of-kin, and it was held, that 
they could only succeed to what had belonged to her during her 
marriage. Before any question could arise, the marriage must be 
dissolved ; till then^ the contents of it could not become payable to 
the husband.'' 

13 Dec, 1867, D. ^ G. Blaek, v. Bakers of Glasgow^ 40 
Jurist, 77. 

SALE — ^DELIVSBT — ^BETENTION. 

A SOLD to B, the seconds, thirds, and bran, to be produced from 

2,000 bolls of his wheat then in store, at a mill of which he was 

part owner. A gave a delivery order which was intimated to 

and booked by the miller. Partial deliveries were made from time 

to time. After the wheat was ground, B became bankrupt, 

leaving a part of the price unpaid. B had given a transfer to C, 

a hona Jide purchaser of the remainder, and the miller gave an 

acknowledgment that he held for C. and made partial deliveries. A 

claimed retention. The Sheriff Substitute, at Glasgow, held that 

the portion of the stuff put in B's bags was delivery, but what 

was still in store in A's bags were not delivered, and he could 

retain. On appeal, the Sheriff (Sir Archibald Alison) held that 

the whole had been constructively delivered, and that A had no 

Maim. The court (first division) unanimously affirmed. Per Lord 

President Inglis — "There could be no stoppage in transitu in this 

case, simply because the goods never were in a state of transitus. 

No law either in England or Scotland gives any real countenance 

to the idea that the state of transitus to which the equitable remedy 

of stoppage applies, is anything but an actual state of transit from 

the seller to the buyer. Unless the seller has parted with the 

possession, his remedy is not stoppage in transitu but in Scotland 

retention and in England an exercise of the seller's right of lien. 

I should think it almost unnecessary at this time of day to point out 

the important distinctions which exist between the laws of Scotland 

and England, as regards the seller's rights in goods sold and not 

delivered. The seller of goods in Scotland (notwithstanding the 

pergonal contract of sale) remains the undivested owner of the 

goods, whether the price be paid or not, provided the goods be not 

delivered, and the property of the goods cannot pass without delivery. 
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actual or constractive ; ihe necessary consequence is, that the seller 
can never be asked to part with the goods until the price be paid. 
Najy he is entitled to retain them against the buyers and his assignees, 
till every debt due and payable to him by the buyer, is paid or 
satisfied. 

''There are certain modifications of this rule by the Mercantile 
Amendment Act, which, however, have no application to the cir- 
cumstances of this case. The seller's right of retention being thxts 
groanded on an undivested right of property, cannot possibly be of 
the nature of a lien, for one can have a lien only on the property of 
another. In England, on the other hand, the proper^ of the goods 
passes lo the buyer by the personal contract of sale, and the seller's 
rights thereafter in relation to the undelivered subject of sale (what- 
ever else they may be) cannot be the rights of an undivested 
owner. English jurists are not agreed as to the true foundation 
in principle of the seller's lien. I shall only say, that if it be 
not an equitable remedy like stoppage in transitu, it is certainly 
not the assertion of a legal right of ownership like the right of 
retention in Scotland. Nothing, therefore, can be more danger- 
ous, or more likely to mislead in argument than to deal with the 
right of retention of the Scotch law and the seller's lien of the 
English law as if they were identical, or even presented any 
available analogy. It is, on the contrary, necessaiy to keep the funda- 
mental distinction constantly present to the mind in the discussion 
of every question like that before us. When the subject of sale is in 
the hands of an independent third party, and a delivery order by the 
seller in favour of the buyer has been duly intimated to the custodier 
by the buyer, constructive delivery will take place, whatever may 
be the precise condition of the goods ; — even though the quantity be 
unascertained, provided the mass be sold ; — even though the price be 
unascertained, provided it be at a rate which afterwards can be 
certainly fixed by ascertainment of the quantity ;— even though the 
goods be lying in such a state that some preliminary operation is 
necessary to put them in a state for delivery. Such circumstances 
can have no legitimate effect where the actual possession of the 
third party custodier is, by means of an intimated deUveiy order, 
converted from a possession for the seller into a possession for the 
buyer, for then the custodier is no more at liberty to redeliver to 
the seller on his order than before the intimation of the delivery^ 
order he would have been at liberty to deliver to the buyer on his 
order. Constructive delivery converts the custodier of the goods 
from the servant or agent of the seller into the servant or agent of 
the buyer; and from that moment the custodier's possession of 
the goods is in law the possession of the buyer. Legal tradition has 
been made of the subject of the contract of sale, and there is an 
end of the real right of the seller, and of any other right of the 
seller, except jus aetionis for the price if it be unpaid." 
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WOMEN VOTERS.— JUDGMENT OF ME. 

CHISHOLM ANSTEY. 

BEYisiNa babbister's court fob thb bobqugh of finsbubt. 

SEPTEMBBB 23, 1868. 

In re Jane Allen (Parish of 9t. Giles-in-the-Fields). 

[This was a claim to be entered on the St. Giles's List of Occupiers 
for the Borough, under the *' Representation of the People Act, 1867,*' 
8. 3 ; the claimant's name, in common with those of idl female occu* 
piers, liaviDg been omitted by the overseers. Many of the latter had 
also sent in similar claims ; but the opposition was limited to the 
cLaim of Jane AUen, it being understood that the fate of the rest 
should be determined by that. We are favoured with a copy of the 
Kevising Barrister's notes of the arguments on either side, and also 
with a transcript of the shorthand writer's (Mr. Dunning's) report 
of Mr. Chisholm Anstey's judgment, revised and corrected by the 
Kevising Barrister himself. — Ed. L, M, <ind L. RJ] 

September 23, 1868.— St. Giles-in-the-Fields' Parish. List of 
claimants. 

Mr. Sham appeared for Jane Allen; who was objected to by Mr. 
Talbot and by Mr. Bennett, each upon his own behalf. Mr. Shaen 
said: — 

1. The burthen is laid on the objector to make out his objection. 
^^Man" in taxation Acts includes ''woman" or she would not 

be subject to taxes. But she is so subject. And taxation and 
representation go together. 

The first Act of Parliament on voters is 7 Hen. lY., c. 13. It 
requires ''all as well suitors as others," to attend the County 
Court of Election. The spirit is that of universal suffrage. 

2. What was the state of the law when the Act of 1867 was 
passed? Formerly abbesses and other females sate in Parliament. 
*' Male person " is a phrase first appearing in the Reform Act of 
1832. " Man " is the mere equivalent of " Homo " occurring in the 
Great Charter and all old Acts. It has been universally held to be 
generic in England. In Ireland, the Exchequer Chamber in Regina 
v. Crossthwaite (17, Ir. C. L. Reports, pp. 157-463), who reversed 
by a majority the unanimous decision of the court below, held that 
" woman " was not included under the term " householder " within 
the meaning of the Irish Towns' Commissioners' Act fpr 1864. 

All the English decisions are the other way. 

The principle of interpretation of statutes is laid down in 
"Broom's Maxims" (2nd edition), 437-441, A verbis non est rece- 
dendum, and the grammatical sense must be followed. So in p. 480, 
^^ Index Animi Sermo.*' As to remedial laws, he says (p. 60) that 
the court will extend the remedy as far as the words admit. 
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Desuetude is no answer. Rights cannot be lost by renunciation of 
others, p. 551. Otnnis Libertas Regia est, et ad Coronam pertinet. 
Queen v. Birmingham^ 5 Q. B., 210 ; Palgrave on Writs, Vol. I., 
p. 383 ; apud Ansiej^s '^ Notes upon the Representation of the People 
Act, 1867 ; " p. 97 ; and the cases from Glanville's Reports, at titie 
same page. 

The words in the present Act are '^ any man," and there are no 
words of restriction in that or any other section of the Act. The 
English courts have always held Acts relating to franchises, and 
so worded, to include women. E, v. Stubbsy 2, T. R., 395. Olive 
V. Ingram, 7 Mod., 254. In Queen v. Aberavon, 13 W. R., 91, 
the 1 & 2 Vict., c. 49, was held to include women under *^ inhabitant 
householders," and qualify them to vote for a petition to Privy 
Council for a new charter. 

But what is absolutely conclusive is Lord Romilly's Act, 13 & 14 
Yict., c. 21, s. 4, which enacts that, in construing all future Acts, 
the masculine shall include the feminine, unless the contrary be 
expressly provided. 

Mr. TaU>ot, one of the objectors whose names were signed, relied 
entirely on the words '' male person " in the Act of the 2 & 3 
Wm. IV., c. 45, as showing the intention of the Legislature. 

Mr. Bennett, also, on his own behalf, objected to the claim. He 
said : — 

A Revising Barrister ought not to overrule Lord Coke's dicta, 
whatever his own opinion may be. The utmost he can do is to 
grant a case. Lord Coke says that women cannot vote. Lord 
Romilly's Act cannot apply unless the word used would neces- 
sarily import "man** only. But it does not. It is '*man" which 
applies to woman also. Therefore Lord Romilly's Act does not 
apply. The Act of 1867 does not employ terms specifically applying 
to women. The words of Lord Coke to which reference has been 
made are found in 4, Inst., f. 5. Lady Pakington's case and Mrs. 
Copley's case were cases where there were no other electors. Jf 
any one case be shewn where women were ever allowed to vote 
cadit qucBstio. 

The Revising Barrister (T. Chisholm Anstey, Esq.), after dis- 
posing of some miscellaneous business, then proceeded to give the 
following judgment. 

^< Jane Allen claims to have her name inserted in the occupiers 
list, for the parish of St. Giles-in-the-Fields, in the borough of 
Finsbury. The claimant has duly preferred her claim under sec. 3 
of the Representation of the People Act, 1867 (for the still more re- 
cent Act called 'The Parliamentary Electors Registration Act, 1868,* 
is entirely silent upon the subject), as an occupier of a dwelling- 
house within the borough. The section of the Act under which she 
preferg her claim, enacts (section 3), that " Every Man shall, in and 
after the year One thousand eight hundred and sixty eight, be 
entitled to be registered as a voter, and when registered, to vote for 
a member or members to serve in Parliament for a borough, who is 
qualified as follows, (that is to say) :-— 
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^M. Is of fiill age and not subject to any legal incapacitj ; and — 

" 2. Is on the last day of July in any year, and has during the 

Tfrhole of the preceding twelve calendar months been an inhabitant 

occupier, as owner or tenant, of a dwellinghouse within the borough ; 

and — 

'^3. Has during the time of such occupation been rated as an 
ordinary occupier in respect of the premises so occupied by him 
'Within the borough, to all rates |(if any) made for the relief of the 
poor in respect of such premises, and — 

^^ 4. Has on or before the twentieth day of July in the same 
year, bond fide paid an equal amount in the pound to that payable 
by other ordinary occupiers in respect of all poor rates that have 
become payable by him in respect of the said premises up to the 
preceding fifth day of January :— 

'^ Provided that no man shall, under this section, be entitled to be 
registered as a voter by reason of his being a joint occupier of any 
dwellinghouse. 

'^ Now, this section appears to me to contain on the face of it, all 
the exceptions which the Legislature meant to admit to its general 
provisions. They appear to be — ^first, of minors, that is persons 
under the age of 21 years ; secondly, of all persons subject to legal 
incapacity ; thirdly, of persons who are in default of payment of the 
rates payable in respect of their occupation ; and fourthly, of joint 
. occupiers. With thes^ four exceptions, any ' man,' in the generic 
sense, occupying during the period specified any dwellinghouse in 
any borough, whether as the owner or as the occupier, is entitled 
to vote. Now, the questions which come before me are, whether 
there is anything in this Act which excludes a woman from the 
benefit of the generic term ^ man?' and whether Jane Allen, who (it is 
not denied but admitted, and appears to be the fact) is not within any 
other of the exceptions to the general right, is within the meaning of 
the second exception, that of * legal incapacity ? ' for if she answers 
to the description of ^ a man not under any legal incapacity ' within 
the true meaning of that section, she is certainly not under any 
other of the exceptions and is therefore entitled to vote. Her claim 
in that character being however disputed, and due notice having 
been given me of the objection, I must now proceed to consider it. 
If no such objection had been made I must have passed her claim 
without any inquiry ; for a Revising Barrister's power to expunge 
any claim', ex mero motu^ can only be exercised when a fatal objection 
to such claim is patent on the face of it, which this is not. I cannot 
assume the sex from the name of the claimant. 

*^ I think that it is to be regretted that this question should have been 
left open by the Legislature. A few words added to the word *man ' 
in this section would have obviated all difficulty. A few words added 
to the still more recent Act ' The Parliamentary Electors Registra- 
tion Act, 1868,' would have removed the difficulty already raised. 
But the Legislature having thought fit not to interpose its preventing 
or amending hand, and the question of construction being* left to the 
Courts of Registration, Revision, and Appeal, with no other help than 
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57hat the occasional rulings of the new court for trial of election, 
petitions may give them^ I must perform my humble part of ihat 
duty as well as I may. 

" I have had however the benefit of a very learned and lucid exposi- 
tion of the law invoked by the claimant, from Mr. Shaen, a very fair 
and candid comment upon that argument from Mr. Talbot, isrho 
is one of a body of objectors; and from Mr. Bennett who also is 
himself on the list of voters, and appears in his proper person to 
object to this claim. In order to avoid misconceptions, and to save 
time, I will commence by a statement of what I consider to be the 
objections raised by Mr. Talbot and Mr. Bennett. As I understand 
him, Mr. Talbot relies on certain expressions in the Act 2 and 3 
William lY., chapter 45, which was passed in the year 1882, and 
which contains the words ' male person,' in the description of the 
new franchises thereby created. From this he contends that ive 
may discover the general intentions of the Legislature in 1867 ; 
because, as he says, we may without evidence to the contrary assume 
that intention to have been to leave the law as it found it : — and he 
argues that we ought so to assume, unless there were something in 
the language of the Legislature of the later year to lead to a contrary 
conclusion. Mr. Bennett, however, goes much further and contends, 
first, that there is no question of law raised in the claim before me, 
or at least that it is not one with which the Revising Barrister is 
competent to deal further than by overruling the claim here, and 
by sending it then to be determined upon a case by the Court of 
Common Pleas upon appeal ; and he says this because he is of opinion 
that the matter is concluded by certain dicta of my Lord Coke. But 
when he was asked for a reference to those passages, it appeared that 
they were all contained in one paragraph, or rather, in one sentence of 
that least authoritative work (1 believe, the posthumous work) of Lord 
Coke, the ' Fourth Institute,' folio 5 a. That dictum when it is referred 
to appears to me to be clearly inapplicable to the present question, 
even if it had not been overruled at law, for it relates entirely to 
freeholders, and is apparently predicated of county elections, under 
the Act of Hen. VI., and surely not of borough elections of the com- 
mon right. But, I also conceive, and for reasons to which I may find 
time to refer hereafter, that not merely that particular dictum, but also 
each of the several dicta contained in that sentence of Lord Coke's, 
is clearly unauthorised and erroneous ; and, indeed, I may at once 
i*emark that there is not one reference made to authorities in the 
margin, or elsewhere, to any one of them, and that, not to speak of what 
we know to have been the state of the law just before Lord Coke wrote, 
we find that these dicta have been repeatedly overruled, or at least 
put away and disregarded in the practice, not only at the Bar but 
from the Bench. Then Mr. Bennett contends in the second place, as 
I understood him, that the Act of 1867, must be interpreted to intend to 
exclude — because it does not contain apt words to include — females ; 
and he also says, which appears to me to be a proposition inconsistent 
with the last, that if it had contained other words more exclusively 
significant of the male gender than the word ' man/ then Lord Bomiliys 
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Act, which had been passed in the inienral, between 1867 and 1832, 
would or might have applied, but that Lord Romillj's Act is inap- 
ph'cable to the passage as it stands, inasmuch as the word man does not 
exclusively import the male sex, and is therefore not within that Act. 
'^I think that it will be convenient to begin with this second 
objection. I need scarcely say, that Lord Romilly's Act is an Act 
for the interpretation of all subsequent Acts of Parliament. The words 
to which Mr. Bennett refers, he seems to have misapprehended. That 
Act declared that all words ^ importing' (not exclusively importing), the 
masculine or the feminine gender, shall interchangeably be understood 
to include the other gender, with the exception of such Acts only 
which contain some 'express* provision to the contrary. 

"On the first pointy I think Mr. Bennett concedes that if 
a single case can be shown where women have been allowed 
to vote, his argument would fail. But denying that any such 
case can be shown, he calls upon me not to decide the question 
in favour of this claimant, and even if I have any doubts as 
to it, or as to my being at liberty to reject the claim, never- 
theless, to take the course of rejecting it sub modoy that is to 
Bay, to reject her claim and grant her a case on appeal to the 
superior court. My answer to that part of Mr. Bennett's contention 
may "as well be given now. I have no power to do what he 
asks. I do not need to be reminded of the respect which is due 
to great text-writers, such as my Lord Coke undoubtedly was in 
his day. It was his opinion, and nothing more, that women free- 
holders had no vote ; but it was the opinion of a great law writer, 
and I need not be reminded of the respect which is due from the 
whole profession to the opinions of that great text-writer — opinions 
which' have been more or less, not altogether, but more or less 
sanctioned by antiquity and modern acceptance. And if these 
particular dicta (for they are nothing more) stood alone, I should 
act upon the suggestion made to me, and decline to disturb a prac- 
tice founded upon them. But then I consider that these particular 
dicta, which in my opinion were always erroneous and unsound, 
are evidently put forth not as the true opinions of the writer, but 
as illustrations or examples to point the partisan polemic in which 
he was then engaged against a considerable body of Englishmen, 
the clergy of the Established Church. I also have to consider that 
these dicta have never to this hour received the sanction of a 
single court or judge in England ; that they have been sometimes 
referred to at the Bar but never quoted or referred to from the 
Bench even upon those occasions ; that upon every such occasion 
the Bench has acted against them. Therefore, and inasmuch as the 
judgments of the courts, and particularly so far as the present 
question is concerned, are utterly irreconcilable with the dictum 
of Lord Coke in reference to the present question, I must consider 
that I am not only at liberty, without offending the respect I hold 
for the great authority of a day so long gone by, but positively 
bound to treat this matter as if Lord Coke had never written on 
the subject, or as if*he had never existed. 
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'* Finding, therefore, that I cannot comply to the letter with the 
so^estion which has been made to me by Mr. Bennett, by deciding 
now against my own opinion, and merely sending np this claim upon 
appeal on the part of the claimant fh>m myself to the Court of 
Conmion Pleas, for by so doing I should be acting in disregard of 
cases, not the mere dicta to be found in textbooks, but of cases 
which haye been adjudged by courts of law, — ^I feel that I shall 
best comply with the spirit of that suggestion, by refusing to act 
upon it and leaving it to him, if he thinks fit, to take the matter before 
the Court of Appeal. And as to what has been said of there being 
no such adjudged cases, I must say that it is perfectly clear that not^ 
perhaps, in either of the cases quoted by Mr. Shaen, but in those of 
Caikarine y. Surrey y Coaies y. Lyle^ and HoU v. Lyle^ three cases of 
somewhat greater antiquity, the right of women freeholders was 
allowed by the courts. Those three cases were decided by the 
judges in Uie reign of James I. Although no printed report of them 
exists, I find that in the case cited by Mr. Shaen of OUve y. Ingram^ 
they were repeatedly cited by the Lord Chief Justice of the King's 
Bench in the course of four great arguments (for there were no less than 
four, three further arguments in succession having been required by 
the court after the first was finished) in that case of Olive y. Ingram 
(7. Mod. 264), that neither the accuracy of the citation, nor the 
authority of the learned Mr. Hakewell, in whose manuscripts the 
reports were found by Lord Chief Justice Lee, was questioned at the 
Bar or on the Bench ; and that the greatest respect was manifested 
by the whole court for those precedents. Their importance is all the 
greater when we consider what the matter was, upon which King 
James's judges sitting in Westminster Hall had to decide. It was 
not simply the case of a mere occupier, inhabitant, or scot and lot 
voter. Therefore, the question did not turn upon tiie purport of a 
special custom, or of a charter, or of a local Act of Parliament, or even 
of the common right in this or that borough. But it was that very 
matter and question which has been mooted in the dictum of Lord 
Coke, the freeholders' franchise in the shire, and upon that the 
dedsion in each case expressly was that 9^ feme sole shall vote if she 
hath a freehold, and that if she be not Skfemt sole but 2k feme coverte 
having freehold, then her husband, during her coverture, shall vote 
in her right 

" These, then, are so many express decisions which at once displace 
Lord Coke's unsupported assertion and declare the law so as to 
constrain my judgment. Now these three cases, — Catharine v. 
Surrey^ Holt v. Lyle^ and Coates v. Lyle — ^must have been decided 
within a very few years after Lord Coke's * Fourth Institute ' was 
written in the reign of James I., and some years before it was 
published, and yet no reference to them is made in any one of the 
editions of the ^ Fourth Institute.' Nor is this all. It is sometimes 
said, when reference is made to precedents of that kind, that they 
have never been approved by the Bar. But that cannot be said of 
these. Hakewell, the contemporary of Lord Coke, and one of the 
greatest of all parliamentary lawyers then living, — Sot even Selden and 
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Glanvil were not greater than Hakewell— 'left behind him the manu- 
script to which I have already referred and which contained his 
own comments upon those three cases. Sir William Lee, C. J., in his 
judgment in the case of Olive y. Ingram^ expressly says that he 
had perused them, and that they contained the expression of 
Hakewell's own entire approval of the principles upon which they 
were decided, and of the results deduced. I am sorry that they 
are not now accessible to myself. I do not know that they now 
exist But they existed, as I have shewn, so lately as 1739, when 
Olive Y. Ingram was decided. If they have disappeared sinco 
then, and whether through the destruction of Lord Mansfield's 
library, or through the fire at the British Museum, or through any 
other cause, the loss is to be regretted. But of their existence in the 
year 1739, when the case of Olive t. Ingram was being argued, and 
of their purport so far as is relevant to the present question, we have 
the sufficient statement of the Lord Chief Justice of the Queen's 
Bench, Sir William Lee, who had carefully examined them* and who 
says, ' In the case of Holt v. L^fle it is determined that . a feme sole 
freeholder may claim a vote for Parliament men, but if married, her 
husband must vote for her.' On another day and upon a re-argu- 
ment he refers to the cases of Coates v. LyUy Catharine v. Surrey^ 
and enquires if anything more could be discovered or said beyond 
them and Hakewell's collection. Then he says on another day, ' I 
only mention what I found in the manuscript by the famous Hake« 
^eU; but give no opinion at present because I would* further 
consider on the matter.' And then the three judges who were 
present concur more or less with the Lord Chief Justice. Amongst 
these. Justice Probyn (who, by the way, has been ludicrously 
misrepresented in a recent newspaper, as having expressed just the 
opposite opinion upon this very matter) says :*-' The case of 
Bolt V. Lyle^ lately mentioned by my Lord Chief Justice, is " a 
very strong case. They who pay ought to choose whom they 
sh^l pay ' : — ^and the Lord Chief Justice seems to have assented to 
that general proposition although it transcended the limits of the 
cases from Hakewell's manuscript, for he is also reported to have 
considered this to be authority for the correlative proposition that 
* Women when sole had a right to vote.'* At all events, there is 
here the strongest possible evidence that in the reign of James I. 
the feme sole^ being a freeholder of a country, or what is the 
same thing, of the county, of a city, or town, or of a borough where by 
custom freeholders had the right to vote, not only had but exercised 
^6 parliamentary franchise. If married she could not vote in 
respect merely of her freehold, not because of the incapacities of 
covertore but for this simple reason, that by the act of marriage, 
which is an act of law, the title of theyeme sole freeholder became 
^or life vested in the husband. The qualification was not personal 
hut real: she had it originally in respect not of her person but of her 
^^ : consequently her right to vote became suspended so soon and 

♦ Olioe V. Ingram, 7 Mod. 264, 265. * S, C. 268, 271. 
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for as long as her right to the Umd was tamed into a reversionary out 
of a poesessoTj right. I am bound to consider that the question, 
what weight is dne to the dictom of polemic of mj Lord Coke ? is 
entirely disposed of by those cases from the reign of James I. 
and deo. U. And that the authority of the latter is unimpeached 
by any later authority, the cases of Bex y. Stuhbs^ and Begina y. 
Aberavan abundantly ^ew. 

** Before I quit this part of the subject, I may say that it is not upon 
constitutional questions that Lord Coke's dicta are generally reliable. 
It is quite impossible for any one who is familiar with the legal history 
of that period, not to see the truth of what has been said on high 
authority — ^that of all the writers, and lawyers, and judges of that 
time, the most unscrupulous in dealing with documents, citations, and 
facts, and with CYerylhing that constitutes the value of a legal pre- 
cedent upon questions of that kind, was Sir Edward Coke. Insomuch 
that one can hardly forbear from agreeing with what his own master 
told him in discharging him of his public service, ^ that a fitter engine 
for a tyrant never was in England.' 

'^ The question therefore which I have next to consider is — ^What is 
there in the language of this third section of the Act of ISGT, on 
which the claimant relies, that should exclude her from her right to 
claim as a man not under legal incapacity, within the meaning of the 
Act ? It is perfectly true, as has been stated by Mr. Shaen, in his 
lucid argument, that when it occurs in modem Acts of Parliament 
* man * is epicene, just as ' homo ' or ^ home ' in antient Acts of 
Parliament is epicene ; and it is not a little singular that the epicene 
character of the one or the other has been held to be not at all 
affected by the fact that the answering personal pronoun in English, 
or in Latin, or in French, which describes a person of the male sex, as 
' he/ * him,' or * his ; ' that, for instance, there is nothing in the use 
of the word ^ his,' to exclude a woman from claiming under the 
epicene term ' man ; ' and that now, since the passing of Lord 
Romilly's Act, which made the rule reciprocal*, there is nothing in the 
use of the wofd ^ her,' to exclude a man from claiming under the 
same epicene term, although pointed and narrowed as it would seem 
to be in the application by the use of the personal pronoun. We shall see 
that ail through the course of judicial interpretation of legislative 
Acts the same rule has been ever followed. In Magna Charta there 
were chapters referring to women alone, viz., wives, widovrs, dowresses, 
etc But there were others (and these the most important chapters), 
where the female sex was not named, neither could the intentions to 
include it be said to be necessarily inferred from anything which was 
stated in the context Yet in all those cases it was held, whenever 
Magna Charta came in question, from the earliest to the latest times, 
that ^ homo ' was there referred to in the epicene sense, and included 
the female as well as the male, both having the same interests with 
regard to life, liberty, honour, and property, of which the Gi*eat 
Charter was declaratory. One of the earlier recognitions of that 
principle deserves especud attention in this regard, because the point 
had been somewhat embarrassed by an attempt on the part of the 
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Legislature itself to declare the rule of construction in that particular 
by a subsequent declaratory statute,* passed in explanation or enforce- 
ment of Magna Cliarta. It was an Act for declaring peeresses to be 
entitled to trial by peers under the Great Charter^ in the same 
manner as if they were male peers. The Act declared * duchesses , 
countesses, and baronesses/ to be within the meaning. But 
marchionesses and vbcountesses not being named, it was afterwards 
found to be insufficient for the purpose of including these two last 
grades. No further legislation was found necessary however, either in 
the opinion of Lord Coke, or in the judgment, which is more important, 
of the judges of the land.f It had been always holden that the 
Great Charter was sufficient in itself, that the Act of Parliament 
was of no consequence, that it was a superogatory thing to declare 
that the rights of man already declared by the Great Charter of Eng- 
land were shared equally by those of cither sex. And such has been 
the rule of construction from that time down to the present moment. 
As to this- point I have only to add, that in addition to the Acts 
relating to taxation, (one of the bases of Parliamentary representation 
which, as Mr. Shaen has shown, extends equally to women and to 
men, taking as they do the property of the females equally with that 
of males,) there are the still more important Acts which contain the 
laws relating to crimes and offences. By those all the lieges of this 
realm are made liable to heavy pains and penalties affecting life, 
liberty, property, and honour. They apply alike to males and 
females (except where expressly confined to either sex), and this 
even when not so worded as to include both sexes in express terms, 
that is to say, even when worded exactly in the way ih Which this 
Act of 1867 has been worded, and which therefore, according to Mr. 
Bennett's argument, cannot be interpreted to include both. Having, 
to point their meaning, nothing more than the use of the word * man' 
(followed or not followed by the answering pronouns 'he,' * his,' or 
'him,') notwithstanding that, all those penal statutes admit of no distinc- 
tion of sex. They are always considered to press as heavily and hardly 
upon the female liege as upon the male liege. For such in truth is the 
general law of construction of statutes. I need not say that, if any 
distinction should be made between one class of statutes and another, 
80 as to narrow the application to those of the male gender, it would 
rather seem to be in the case where by doing so we should protect 
from penalties and burthens of punishment, than in the case of an 
Act intended to enlarge or to confer rights. It is therefore a very 
strong argument in favour of the more liberal construction, that it is 
applied in the case of Acts of a penal nature, such as Taxation Acts 
and Acts relating to Crimes and Offences and the like. 

^* It is said, however, that there has been no practice shewn in 
conformity with the claim. If that were so it would be no answer. 
Capacity is imprescriptible, and qualification, which is too often 
confounded with capacity, has been determined by the best autho- 
rities to be not affected by laches or non-user, either in respect to the 

♦ 20 Henry VI. chap. 9. t 2 Inst. f. 45. 
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person or the constituency. But the matter does not rest here.^ 
It is true that this question of this chum of the female to a vote was 
not raised in any of the Revision Courts, first established in 1832, 
until a few days ago. It is also true that the light itself has not been 
openly asserted in any court of law for upwards of a century. It is 
even true that no cases calling for a direct decision of the point, and 
the last cases seem to have been the two to which I have alluded, have 
been submitted to any court since the three cases of Coates y. Lyle, 
Holt y. LyUj and Catharine y. Surrey ; which were decided in the 
reign of James I. But it must be remembered what difficul- 
ties the House of Commons had in the meantime created ; what 
obstructions they had in the meantime opposed to the lawful action 
of the courts and the rights of the suitors. That the feeling of the 
House was become hostile there was no doubt (although to this hoar 
no resolution has been passed against the female claim). In the 
meantime, however, the House did pass the famous resolutioos of 
the 25th January, 1703-4, whereby in effect all suitors soeyer for the 
franchise were under heavy pains and penalties commanded to with- 
draw their claims from the cognisances of all tribunals but that of 
the House itself. Those resolutions, howsoever much against law, 
have been repeatedly acted upon by the House, and they were treated 
by the House as being in force so recently as a few days before the 
close of the last Session of Parliament.'!' Those resolutions or 
standing orders, for such they must now be considered to have been, 
were so comprehensive in their prohibitions and so formidable in 
their conuninatory clauses, that I cannot wonder at the disuse into 
which not only this question but all questions of the jurisdiction 
of the courts of law over the franchise, and matters relating there- 
unto, had fallen, at the time when the Act of the Queen for making 
the Court of Common Fleas a Court of Appeal from the Revision 
Courts received the Royal Assent The case of Ashby v. White 
was decided first in the Court of Queen's Bench by Lord Holt and 
his brethren, and a^r wards in error by the House of Lords, and it 
was for the express purpose of preventing suits of that kind from 
coming before the courts of this country in future, that the resolutions 
in question became the standing orders of the House of Commons. 
It was thereby declared in effect that any suitor, his counsel, his 
attorney, or agent, who should presume to bring before any court of law 
or any other jurisdiction, except the House of Commons alone, any 
claim whatever to the franchise, should be deemed guilty of a high 
crime and misdemeanour against the privileges of that House of 
Parliament, and should be dealt with as an offender against the same. 
Those standing orders have never to this day been formally rescinded, 

* See the Cases of Chippenham and five other Boroughs, and of the 
County of Middlesex, in Glanvil's Reports, pp. 57, 95, 114, 118. 

t See, amonff other precedents,Comm. Journals, JBeirrffey, 8 February, 1708. 
Minehead, 13 June, 1717, 8 January, 1721, and 23 January, 1721. Ware- 
ham, 19 January, 1747. Heywood Bo., 407, 408, 421. Ashby v. White, 1 
Smith L. C. (6th Edition), 227. 
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and they were, daring one of the last discussions on the ' Parlia- 
mentary Elections Trials Bill, 1868/ not only relied upon by the 
gentleman of the long robe who opposed the Bill, but were made 
the sabject of a formal notice of motion on his part in order to 
prevent the passing of that Bill, on the ground that once passed it 
would effect a constructive but total repeal of those orders. The 
Bill however passed into a law. So that, in point of fact, it was not 
until August, 1868, and after an interval of 170 years, that the 
lieges of this land have been in a condition fairly to bring to issue 
before any court of justice this or any other question of the 
franchise, except by permission of the House of Commons. I 
am therefore of opinion that one can found no argument whatever 
upon the non-user of any claim or right of franchise during the 
eighteenth and nineteenth centuries, whilst I have before me those 
highly comminatory standing orders or resolutions, declaring that, 
however illegal the interference might be, the House would interfere 
in any case in which an attempt might be made^ to seek the 
deliberate judgment of any of the courts of law upon any claim or 
right of franchise, and that every such attempt should be met imme- 
diately, summarily, and sorely to the disadvantage of the claimant. 
I think, on the contrary, that a non-user of that kind exactly comes 
within the description, which the clear mind of Lord Camden, the Chief 
Justice of the Common Pleas, perceived in the famous case of Entick 
V. Carrington^ where a similar long course of non-user having been 
relied upon as an argument in favour of what has ever since been 
deemed the illegal practice of general warrants, that great judge said, 
that he saw nothing in such a non-user as that, beyond ' a submission 
of the weak to power, and to the terror of punishment,' — that * it 
would be strange doctrine to assert that to be universal law which a 
few had been afraid to dispute,' — and that ' as no objection was taken 
upon the returns and the matter had passed bh^ silentio the precedents ' 
(against the claim) * were of no weight.' But now that *tbe Parliament- 
ary Electors' Trials Act, 1868,' has been freely voted by the House of 
Commons itself and passed into a law, there is put a stop to the long 
interference on the part of that House with the course of justice. 
And it is under these altered circumstances that the matter of the 
particular claim now before me comes, for the first time for two 
centuries, to be dealt with as a matter of law, and in a court of 
law. 

" The question for me to consider, therefore, is simply this : — how 
shall I deal with it 1 Am I, with a number of solemn judicial prece- 
dents to guide me, and with my own sincere convictions as to what 
is the law of England, which they evidence, to disregard those prece- 
dents and to do violence to those convictions, and to decide that 
this claim must be rejected, not because it is not a good legal claim, 
but because of a certain air of novelty about it? If I thought that by 
so deciding any advantage would be gained towards a settlement of the 
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law applicable to it, even then I should still hesitate before doing 
evil that good might come. Bat I have the satisfaction of knowing 
that, whichever waj I decide, that advantage will be equally gained, 
and that if I am wrong in deciding, as I mean to do, to allow the 
claim, there is a Court of Appeal. I shall, therefore, be most happy 
to state a case for appeal, if the gentlemen who oppose this claim 
ahall think fit to ask it, in order to raise the point in a legitimate 
fiuhion for the deliberate judgment of my Lord Chief Justice and his 
fellow Justices of the Court of Common Pleas. In the meantime— 
and dealing with the case according to my own opinion of what the 
law is — ^I hold in the first place, that this incapacity of mere sex, as it 
is called, did not exist at common law in any constituency ; and (on 
the authority of the cases cited already of Catharine v. Surrey y Holt v. 
LyUy and Coates v. Lyle^ which shew that there is in counties no such 
incapacity even as to the freehold franchise, even under the Acts passed 
before 1832, greatly narrowing the basis of that suffrage there,) that 
a fortiori, there was no such incapacity in boroughs of the common 
right at least, and also of many, perhaps all, of those by custom 
also : — as appears by the valuable records preserved from the time 
of the Conquest down to our own time, including the Domes- 
day Book and the Doom Books of the various boroughs. For I 
find that (although, in some boroughs, a later charter or special 
Act of Parliament was to the contrary,) where the common right 
obtained the woman burgess took her place, and her name was 
inscribed on the burgess roll with the male burgesses, enjoying the 
same rights, and liable to the same heavy duties, such as watch and 
ward, scot and lot, and the like, as the burgesses of the male sex. 
Curiously enough, I see that it has been objected to the right o^ 
female suffrage, within the last few days, that there is this analogy 
between the right of franchise and the liability to watch and ward. 
It is because that analogy exists, that I think that the claim of 
franchise must surely prevail ; it being clear that under the common 
law a woman was liable to the former burthen ; as she still is liable 
to serve as a constable, as an overseer of the poor, and the like 
offices, and therefore was rightfully put upon the burgess roll and 
voted in the borough court equally with the male burgess. 

^'But the matter does not rest there. The Rolls of Parliament whicli 
end with the reign of Queen Mary, certainly contain no notice of the 
right of women to vote at common law, because they contain no 
entries relating to the right of suffrage at all, and I therefore pass 
them by. But I make this observation upon them, that they do 
contain not ivifrequent notices of the presence of women in Paiiia- 
ment itself. But the returns to the Parliamentary writs of the 
period are more to the purpose. Take, for instance, those relating 
to the county of York, collected by Piynne for quite another 
purpose than the present. He had to shew tliat the lords and 
esquires of that great county, and not the freeholders at large, had 
for the long period of time which began with the reign of 
Henry IV., and ended with that of Edward IV., alone returned 
the knights of that shire to Parliament, and among those lords and 
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esquires not a few clearly appear to have been of the female sex.* 
But now I pass to the period of the journals.f 

" It was said by Mr. Bennett that if a single instance could be 
shewn in which a woman had voted and not simplj claimed the 
right to vote, then cadit qucestio. But two such cases, Ladj 
Packington's case and Mrs. Copley's case, were admitted by Mr. 
Bennett himself. I do not thiuk that he explained away the effect 
of that admission. It was certainly not as a mere returning officer 
that either of those ladies signed and returned the indenture. 
It was as a person, having or claiming to have the sole property 
in the soil of the whole of the populous borough of Aylesbury, that 
Lady Packington made her return : — and during two or three 
generations the Packington family had or had claimed to have pre- 
cisely that right. It was adjudicated in the following reign to 
be a bad claim, and the franchise was declared to bo vested in 
the inhabitants ; whether iu a certain number of the inhabitants or in 
all the inhabitants of the borough is doubtful. But, in the mean- 
time, she was guardian of the person and the estate of the young 
heir of Aylesbury, and in the stead of her infant son had returned 
two burgesses to Parliament. The form is remarkable. She gave 
them powers to act in Parliament * as fully and wholly as I were or 
might be present there.' But the other case, that of Mrs. Copley, 
is a much stronger one, for it became the subject of a quasi judicial 
determination. It arose in the reign of Charles I., and it came 
before the Committee of Privileges and Elections upon a petition 
complaining of a false return for the borough of Gatton, then a 
prosperous borough, now only a green mound in a park. The c«nso 
was this : Mrs. Copley claiming (much in the same way as Lady 
Packington had claimed in Aylesbury) to be " the sole inhabitant" 
qualified to vote, or at all events to have the exclusive right of 
returning a member to Parliament, as sole inhabitant of the borough, 
the *other inhabitants' thereupon presented a petition to the House of 
Parliament, praying that the return might be taken off the file, 
and that another one might be put upon the file in its stead, which 
set forth that a certain other person had been returned to Parlia- 
ment by Mrs, Copley and * all the inhabitants.' The question was 
whether she was the only one among the inhabitants entitled to 
return a burgess to Parliament or not. The matter came before the 
committee, of which Mr. Hakewell and other great lawyers were 
members, and they determined that it was not a close borough, and 
that the right to vote was not in Mrs- Copley as sole inhabitant, but 
in Mrs. Copley and all the inhabitants. They ordered the return to 
be taken off the file according to the prayer. Now, if she had beenf 

* Prynne's Brevia Pari. Redeviva, fi. 152-0, 

t Aylesbury, 4 Mar. T., 14 Eliz. Brady Bo. Append, f. 35. Gatton 7. 
Edward VI., 1 and 2 Mar. I. and 2 and 3 Phil, and Mar. I. Comm. Journ. 
f.874. 

X Gatton, 16 March, 1628, 11 Comm. Journals, f. 875, corrected m I 
Carew, f. 242. UeywQod Co. (2nd Ed.) pp. 255-6. 
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considered to be disqualified or incapacitated because of sex, she 
would either have been met at the outset by the refusal of the House 
to take any cognizance at all of her return, or at least the resolution 
would not have been that the right of election was in herself along 
with the other inhabitants. But no such distinction- was taken either 
when the petition was referred to the Committee of Privileges and 
Elections, or when the Committee came to the resolution in question, 
or when the House adopted the resolution and ordered it to be 
enforced. The case is reported in the Journals of Parliament, and 
has been frequently referred to in the course of th^ many discus- 
sions to which this matter has given rise. Then came the three cases 
at law of the reign of James I., to which I have so often referred 
already, then the Great Bebellion, then the Restoration, then the Revo- 
lution of 1688, and then the comminatory Standing Orders of 1703-4. 
In 1789, the Court of King's Bench thought it very probable, 
although the Lord Chief Justice said that he could not find out when 
the thing took place, that it was some time during the interval that 
the female suffrage fell out of use, without any special notice. But 
one thing is perfectly clear. There is not a single decision of any 
Court of Law, nor of the High Court of Parliament, nor of either of 
the two Houses composing that High Court, which in any way denied 
or prejudicially affected the use by females of the common law right 
of voting at elections, whether for counties or for boroughs, always 
excepting the case of freeholders being in a state of coverture. With 
regard to coverture, it appears to be not generally known, that in the 
very case which was quoted by Mr. Shaen, that of Olive v. Ingranh 
it was expressly determined that, where nothing appears on the face 
of a woman's claim to show whether she is coverte or sole, the court 
must assume that she is sole, and not coverte. I shall have, therefore, 
in all cases where the claimant is not described or proved to be 
a married woman, to assume, as the court there did, that she is sole 
and not coverte.* 

" It has been lately reported to have been said, and as I think 
irrelevantly enough to a mere question of positive law, that there 
would be a great inconvenience arising from the admission of 
the right of a female occupier, under section 3 of the Act of 1867, 
to vote ; — because that section forbids a joint occupier to vote, and 
so not only would a feme coverte be disqualified, but her husband 
also, by reason of joint occupancy within its meaning. How would 
you deal, it was asked, with such a case ? Surely that is a very 
transparent fallacy, even if the coverture of the female should be left 
out of view altogether. It proceeds upon the false assumption that 
where there is baron and feme, and the former takes a lease or enters 
into possession or occupation of a house and pays the rates, his wife, 
being with him, necessarily must be deemed to have done the same. But 
the very contrary is the fsLCt. In every case the questions are, Who 
occupies ? and who is rated and pays the rates ? It is possible that 
a husband and his wife may be partners and occupiers, if I may so 

♦ Olive V. Ingram, 7 Mod. 273, 
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say, by entireties, and that the wife's money maybe employed equally 
-with the husband's : but such a case is rare indeed. In nearly every 
case, it is perfectly plain, that the fact of the man's being a married 
man would give the wife no right to vote $ for she is neither herself 
the occupier, nor rated, nor paying the rates. The husband alone 
-will, in such cases, be qualified to vote, for the question is not, Who 
dwells, as an inmate or lodger, along with the occupier ? but. Who is 
the occupier ? and who is rated and pays the rates ? I thought it 
necessary to say so much on that objection ; as it comes from one 
having authority, although it appeared to me to be one of the idlest 
ever raised. 

^* I have mentioned the authority of the Courts, the authority of 
Parliament, and the authority of the Commons' Committees of 
Privileges. Now, a common error appears to prevail that the House 
of Commons have declared the incapacity of women by Besolution. 
They have never done so. They have threatened to do so, as ap- 
peared in one of the cases alluded to by Mr. Shaen, that of Mrs. 
Newdigate, where, I may add, Lord Coke in person suggested the 
objection, but that was all.* 

" I pass to the next point ; and that is the modern aspect of the 
question. And here I come to Mr. Talbot's objection. When the 
Reform Act of 1832 was passed, the framers of that Act justly, I 
presume, considered that they ought not to take away any rights 
which were vested, however fearful of going too far in the con- 
ferring of new rights. The sections to which Mr. Talbot refers, as 
containing the word 'male person,' are those and only those which 
conferred new rights. Those which preserved or in any way related 
to antient rights are not so worded. They follow the old language. 
The terms 'person,' 'man,' 'whosoever,' 'whomsoever,' and 
the like, and not the term 'male person,' are used through- 
out those sections. It has been said that there would be a 
great anomaly in holding that some women were at liberty to 
vote as femes sole, whilst others were excluded as femes coverte : — 
but I do not . see how the suggestion is intended to affect the 
interpretation of the new Act. It would not be more anoma- 
lous than the whole system of parliamentary representation itself. 
We have different franchises according to the differences of 
locality and class ; and it has been sometimes considered, whether 
rightly or wrongly I do not say, that these anomalies are among 
the great beauties and advantages of our system, because it admits 
of the representation of various localities and classes, and prevents 
the system from falling into a dull uniform level. But it so happens 
that, in the case of the Reform Act of 1832, the intention that anoma- 
lies of those kinds should exist was very clear ; or else why such 
anxiety and solicitude to confine the occupier's franchise of the new 
ten-pounds' tenements in boroughs to ' male persons ? ' and why the 
absence of such anxiety and solicitude in the case of the old county 
freehold, and the reserved rights of freenien burgesses, borough free- 

* 13 Febj-uary, 1620, X Oomm. Journals, ff. (^|3 a. b., 620 a. 
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holders, housekeepers, potwallopers, scot and lot men, and the like? 
How explain the solicitude to confine one particular franchise to 
males, and to leave other franchises without that restriction, unless 
upon the very natural assumption that it was the intention of Parlia- 
ment, that those supposed anomalies should exist ? B7 the Act of 
1867, again, every one of those rights of franchise, including those 
created by the Act of 1832, except three or four which have 
merged in the wider franchise, are preserved. Section 59 says they 
shall all be retained. But these are not now in question. Witb 
reference to the sections of the Reform Act, for instance, which 
contain the words * male person,' I have of course my opinion, but 
it is not necessary to express it, much less to give a decision on the 
point, because this is not a firanchise in respect to a £10 tenement, 
but a franchise in respect to a mere occupation under the Act of 
1867. 

"I cannot help noticing here, that amongst the questions which 
arose under the Reform Act of 1832, before the Parliamentary 
Election Conmiittees, the point was three or four times mooted by 
learned counsel at the Bar, and amongst them by Mr. Maule, the 
eminent Queen's Counsel, afterwards Baron Maule, as to the effect in 
general cases of a Revising Barrister's decision, that is to say, 
whether it was final or not ; in illustration of which this further 
question was put — suppose him to decide that a woman was a 'male 
person' under the new franchise sections of the Act of 1832, what 
would be the efiect of that ? It was universally admitted that if it 
was not corrected before the list passed out of the Revising 
Barrister's power, the error was irremediable.* The returning 
officer hS> any election within the year would be concluded by ihc 
register, as settled by the Revising Barrister, and must for that year 
receive her vote ; — that is to say, he could not i-efuse the vote, being 
concluded by the register, and must hold her to be a *male 



,' s^ person.*^ 



** The words ' male person,' however, have been studiously ex- 
cluded from the Act of 1867, and in the meantime another Act had 
passed which, if it had been passed before 1832, would certainly 
in ray opinion, and as I understand Mr. Bennett h^joaself to admit, 
have given a right of vote to females claiming as male persons 
under that Act. Section 4 Lord Romilly's Act, as it is called, enacts 
that, unless the contrary be * expressly ' provided, any words in 
any Act subsequent to its passing which import the masculine gender 
shall include the feminine gendei*, and e converso. If the Act of 1832 
had been enacted not then but now. Lord Romilly's Act would have 
taken possession of it, and conferred the right of voting on females 
under the teim male persons, If that be so, I think Lord Romilly's 
Act must apply muUo a fortiori to a case like the present, where 
the term is not ' male person ' but ^ man.' For Lord Romilly's Act 
does not say, as was suggested in argument, that it is only where 

*' Monmouth (1835), Knapp Id. 415 (1838), Falc and Fitrh., 554, Com- 
pare New Windsor (1835), la. 1860, and Warrenon Election Law, p. 175. 
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the word used nccessarilj intends the male sex and no other that it 
is to include the female. There is no such expression. The Act 
sajs ^ words importing the masculine gender.' No douht, the word 
' man ' does not necessarily import the masculine gender, but there 
is no doubt also that it * imports ' the masculine gender. It contains 
that gender within itself. It relates to the male. Therefore, says 
Lord Romilly's Act, it shall relate equally to the female unless the 
contrary be ^ expressly ' provided. That seems to settle the question. 
Is the Act of 1867 governed by Lord Romilly's Act, or not! If we 
find nothing in it 'expressly/ that is to say, specifically, to the 
contrary, we must hold that, where the Act employs the word * man,' 
as descriptive of the person upon whom it is intended to confer rights 
by the Act, ^ woman ' shall also be understood to be intended. Now, 
with reference to that, I may mention a case that has been recently 
decided, and which I think bears very closely upon the present, and 
completely answers the objection that as the language used by the 
Legislature since Lord llomilly's Act was passed was the same with 
the language used in former times, and not understood in former times 
in the sense given to it by that Act, it ought not to be so understood 
now, Lord Komilly's Act to the contrary notwithstanding. It was 
a case which arose in the Court of Queen's Bench, the other day, 
upon the interpretation of the last of the County Courts' Acts* 
1,30 & 31 Vict., c. 143), an Act passed in the same session as 
the Act upon the interpretation of which we are now engaged. It 
enacted that certain powers thereby created in favour of the superior 
courts should be exercised only ^by a judge of the superior court in 
which the action was (originally) brought.' An action having been 
brought in the Court of Queen's Bench was sent down afterwards to 
the County Court : and, when the Act came into force, those powers 
were exercised in one instance by a judge of another superior court, 
aiid it was objected that this was done against the express language 
of the Act. But the Court of Queen's Bench, taking notice of the 
fact that, many years ago, two Acts t had been passed whereby the 
judge of one superior court was empowered to act. as judge of 
another superior court, determined that the powers had been well 
exercised, notwithstanding the restrictive words of the later Act. 
And it was observed by Lord Chief Justice Cockburn, * The Legis- 
lature has no doubt used the words *' judge of the court in which the 
action was brought." But the Legislature must be supposed to have 
been aware of previous legislation ; by virtue of which a judge of one 
of the superior courts has power to act for another court.' And so 
^ say in this case, that, when it passed ' the Bepresentation of the 
People Act, 1867,' it must be understood that the Legislature were 
ftwarethat they had, a few years before, enacted that in all succeeding 
Acts the class described by the word 'man,' unless the contrary 
'^ere expressly provided, should be always taken to include ' woman * 

* Owens v. Woosnam (Q. B. 4 May, 1868), 16 W. R., 932, S. C. L. R. 
^ Q. B., 469. 
t n Geo. IV. ; 1 \yUUam IV„ c. 70, s. 4 ; and 1 & 2 Vict, c 4(f, s. 1. 
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also. I think that the rale laid down in that case is strictly applicable 
to the present question. 

'* I am happj to say too that 1 am not altogether left to my own 
opinion as to what is the right interpretation. I have here a com- 
mentary on the late Criminal Consolidation Acts, a work of great 
authority, because it is the work of the draughtsman of the Acts, 
the member of the Commission on Criminal Law, upon whom 
devolved the duty of preparing the Acts and consolidating them. 
Upon that commentary I think we may rely. I do not quote 
him to show the intention of the Legislature, for no one can tell 
what that is except the Legislature itself. But it is important to 
know what, a posteriori, has been the construction put upon those 
new Acts ; and a more competent authority as a commentator cannot 
be than the very learned Queen's Counsel who, having prepared 
the Acts themselves, prepared also this edition of them for public 
use. I refer to the compilation of the Criminal Law Acts of 
the 24 and 25 Vict., by Mr. Charles S. Greaves, Q.C. In his first 
chapter he sets forth the general rules of construction of those 
Acts, that is to say, the statutory rules of construction. He 
sets forth at large that Section four, of 13 & 14 Vict., cap. 31 
(Lord Romilly's Act), and then he says (p. 2), 'this enactment 
applies to all the clauses in these Acts,' that is to say, in all the 
Criminal Law Consolidation Acts passed in the 24th and 25th years of 
the Queen. Surely if the general enactment 1 have just cited refers 
to every one of the clauses contained in the Acts of 24 & 2o 
Vict., which are nothing but penal, and highly penal Acts, they 
ought to be understood to apply to Acts which like the Act of 1867 
relate to the better enjoyment and further extension of franchises 
and rights. At all events, 1 cannot contravene the express language 
of the Legislature — for so it seems to me to be — as set forth in that 
section of the 14 & 15 Vict., cap. 31, which I have read; and, 
thinking myself bound by it, I feel the more confirmed in that 
opinion by the commentary which we have here upon the eflect 
of that enactment in the interpretation also of the late Criminal 
Law Consolidation Acts. 

" One objection however remains to be disposed of. If I thought 
that the principles on which I have proceeded were narrowed in 
the least degree by a decision very candidly and properly cited to- 
day by Mr. Shaen, from one of the Irish Law Reports, as the decision 
of the Irish Court of Exchequer Chamber,* I should still have to 
inquire how far an English Revision Court, in construing the 
common law of England, is bound by decisions which have been 
given with reference to that common law in a country where it 
exists, not as the conamon law of the country, but as the creature of 
a statute, and that an English statute, and confined in its original 
operation to the plantation of the pale. But I do not conceive that 
such has been the effect of that decision, and therefore I am not 
bound to undertake any such labour. I consider that the English 

* Regina v. Crossthwaite^ 17 Irish Common Law, E., 157, 463. 
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cases to which I have referred are not touched by anything con* 
tained in the Irish case, nor that the latter does in anywise conflict 
with any of the authorities by which alone I have endeavoured to 
guide myself. 

'^In that case of the Queen v. Crossthwaite^ the only question was 
whether general words in a statute, relating to Town Commissioners 
in Ireland and to no other part of the kingdom, were restricted by the 
context to male persons. It was admitted that they were expressly so 
restricted by one part of the Act, but it was insisted that the restrictive 
words ought not to be imported into every other part of the Act in 
construing the whole. That is not the question here, there being 
no words in any part of the Ecpresentation of the People Act, 1867, 
restricting the generality of the word ' man.' The Irish case must 
rest upon its own circumstances. I do not consider myself called 
upon to examine any further into the propriety of that decision. 
I will however say that it was decided by a minority of the judges, 
in point of fact, although by a bare majority in point of form ; that 
the decision which it reversed was the unanimous decision of the 
Irish Court of Queen's Bench, and that all the chiefs of the three 
Irish Courts of Law dissented from the judgment of the majority 
in the Exchequer Chamber. I will also add that most of the judges 
expressed opinions favourable in general cases to the view which I 
have taken of the present claim, and that it was admitted by those 
who took the adverse view, that if a woman could vote as a house- 
holder or inhabitant at the election of a town commissioner, or 
any other purely municipal officer, it was impossible to deny her the 
same right as to (he Parliamentary franchise, an admission which is 
almost identical with the argument used formerly by the Solicitor- 
General of George 11. (Sir Robert Strange) in the case of 
Olive v. Ingram,* to induce the court, though he entirely failed in 
that, to pronounce ^gainst the capacity of a female to exercise the 
franchise of voting at the election of a municipal officer within the 
City of London. Her right as a scot and lot voter, was on the 
contrary declared by the English court, who held that a householder 
is not the less a householder, nor a scot and lot voter the less a 
scot and lot voter, for the purposes of any election, because of the sex 
of such. 

"I may without impropriety here advert to some observations 
which have been made (under a mistaken impression of the facts) as 
to the degree of authority to be ascribed to the seventh volume of 
the 'Modern Reports,' in which the case of Olive v Ingram is 
reported. There is a very great distinction to be made between 
the first edition and the last. The former appeared in a most 
imperfect state, and fully deserved the censures which it received 
from the lawyers of the period. But the case of Olive v. Ingram 
belongs to the last edition. That edition, revised from the authentic 
manuscripts, appeared in 1796, under the supervision of Mr. Leach, 
and has always enjoyed a high authority. It was therefore with 

* 7 Mod. 264. 
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the greatest deliberation, and after collating it with the report of 
Sir Robert Strange himself, the Solicitor-General who had unsuccess* 
fally opposed the female right of sufirage, that Mr. Leach determined 
upon the insertion of that case, with annotations showing that he 
had made it the subject of close and careful comment, and in the 
general preface to his first volume he inserted it in the list of new 
cases inserted for the first time for which he claims credit. I see 
no reason to doubt the accuracy of that report. 

^' Many other reasons might have been fitly added ; but these 1 
think are amply sufficient to justify my decision. Any persons 
who challenge it have the right to apply to mo for a case on 
appeal. The decision being on points of law only, I cannot agree that 
any Revising Barrister has the right to refuse a case under such 
circumstances, or that, in refusing to grant a case^ he can be said to 
have exercised his power of refusal discreetly, or that the power 
and the right in such cases are identical. I think that the claimant 
has the better right to my decision. I think that the proper view 
of our legislation as well as of our common law jurisprudence, is 
that presented by Mr. Shaen on the part of the claimant. But I 
also think that those who oppose it are fully entitled to carry it to 
a higher court. And such I feel would have been my opinion on 
that point had my decision been the other way. Had it been as 
clearly against this claim as it is in its favour, still I should have 
thought that I had not the right, although I had the power, to 
refuse a case for appeal. 

'' I admit the claim of Jane Allen and I therewithal admit the 
claims of all other female claimants, whose cases being precisely 
similar are pro tanto involved in the decision of her case. If 
there are any distinctions as to the claims of any of the females, 
those objections must be gone into. But, subject to that observation, 
I wish to be understood that, as I have decided in this case of Jane 
Allen, I shall decide in the case of each and every of the female 
claimants on the same list and in the like case with herself." 

A case for appeal being applied for by Mr. Talbot was immediately 
granted. 



141 



^0iim )0f §m §0oU. 



[*#* It should be nnderstood that Notices of New Works forwarded 
to us for [Review, and which appear in this part of the Magazine, do 
not preclude our recurring to them at greater length, and in more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 



The Law of Life Assurance, including the formation, constitution, 
and amalgamation of Assurance Companies; assignments and 
equitable liens arising in connection with Life Policies ; and an 
introductory chapter on the Amendment of the Law. By Charles 
John Bunyon, M.A., of the Inner Temple, Esq., £arrister-at- 
Law. Second Edition. London : Charles and Edwin Layton, 
Fleet Street. 1 868. 

The second edition of this work has made its appearance. It is 
now fourteen years since the first edition appeared, and there can be 
no doubt that, as the subject of Life Assurance, especially when 
treated from its equity side, is one of great and of growing impor- 
tance, the present work is one of a class and character for which 
there is a demand. 

Before dealing with the subject in extenso, the author has in an 
introductory chapter given a concise, and although concise, yet clear 
history of the legislative changes in the law. We may point (p. 31) 
to some very suitable observations as to the amalgamation of 
Insurance Companies, and as this subject, that of the powers of 
companies to amalgamate, has of late cropped up somewhat un- 
pleasantly, we recommend our readers to Mr. Bunyon's expression 
of his view upon the matter. 

Our author deserves credit for a suggestion which has been already 
acted upon by several offices, of a very useful and beneficial character, 
we allude to the invention shall we call it ? of what are known as 
" Settlement Policies." 

But it is not as a public benefactor that we have to 
<inticise our author, it is simply as the author of a law book, 
the "practical" character of which cannot save it from legal 
criticismj and, we may add, will not prevent the present work 
from taking high rank in the libraries of counsel. Our exami- 
nation of the work convinces us that the book is one of great 
^erit. It will be found of great use as reference to the lawyer in 
chambers or to the family solicitor, and we may add that iu addition 
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to a carefally prepared index and appendix of precedents and 
statutes, it contains (as did the first edition), and very useful this will 
be found to be, an index of private statutes obtained by Insurance 
Companies. 

When an author has taken pains, as Mr. Bunyon has, it is in- 
vidious to pick small holes. Errors wiU creep in, and we find the recent 
decision in Tritton v. Accidental Death Assurance Company^ 1 7 G.B. 
N.S. 122,34L. J.CP. 28, incorrectly cited. But it must not be supposed 
that we lay any great stress upon this, and we mention it, not in anj 
captious or hostile spirit, but rather as evidence that the high 
opinion we have formed of Mr. Bunyon's book is not the result of 
a mere hasty scamper over the type, but is the result of a close 
scrutiny and examination of its pretentions to public and to legal 
favours. 

We may confidently recommend the work to the lay reader as well 
as the lawyer. It is a work which is the result of earnest and con- 
scientious labour, by one singularly able to discuss the subject; 
it is not overlaid with technical bearing, and to its merits, Mr. 
Bunyon has added "praise to praise" in this, that he has not 
shirked the labour of examining and of criticising judicial 
decisions, thus aiding materially and lightening inmiensely the 
labour of those whose opinions are asked upon . the constantly 
recurring, and increasingly recurring, points of Insurance Law. 

Institutes of the Jurisdiction, and of the Equity Jurisprudence and 
Readings of the High Court of Chancery ; with Forms used in 
Practice, and with a concise view of the Equity Jurisdiction of 
the County Courts. By William Griffith, Esq., B.A., Barrister- 
at-Law. London : 1868. 

In the preface of this book Mr. Griffith remarks, '* In venturing to 
adopt the title given by the Emperor Justinian to one of his mach 
celebrated law reforms, I have intended to exhibit the character of 
the present work as an educational manual. I have attempted to 
excite the attention of the student by interesting historical infor- 
mation, to assist his apprehension by conciseness, to strengthen his 
judgment by giving to each principle its proper weight, and to 
facilitate his recollection by logical and scientific arrangement." 

Whatever the merits of the work may be, we feel bound to say 
that, as an educational manual, it will be of no use whatever to the 
student. In attempting conciseness, the author has sometimes used 
language which to a student must be wholly unintelligible; and 
sometimes he has entirely misrepresented the subject of which he is 
treating. 

'^ Brevis esse labor o^ 
Obscurus fio,^^ 

How, for instance, is a student to know what is meant by the 
assertion in page 22, that "in executory trusts, where the settler 
contemplates a further instrument to carry out his estate, the rule in 
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Shelley's case is not binding ?" (" Estate/' in this passage, must 
surely be a mistake for " intention.") 

Again, in page 29 we read — "At the present day, the trust is 
an equitable interest or estate in real or personal property, though 

distinct from the legal ownership It is an asset after death, 

but whether a legal or an equitable one is in controversy." Now, 
how is a student to understand what is meant by a " legal " and an 
''equitable" asset respectively? It is true, that the distinction 
between legal and equitable assets is explained by Mr. Griffith, but 
very inadequately, in page 159. 

Here is Mr. Griffith's account of the Statute of Uses fp. H) :— 
" A statute of Henry VIIL abolishes uses of land, but the Common 
Law Courts, interpreting the statute according to the letter, the Chan- 
cery regained its jurisdiction under the new name of trusts." Now, 
first of all, the Statute of Uses did not abolish uses of land, but con- 
verted the uses into legal estates, and ** uses in becoming, by virtue 
of the statute, estates at law, brought with them into the courts of 
law many of the attributes which they had before enjoyed, whilst 
subjects of the Court of Chancery." Secondly, the above extract 
from Mr. Griffith's work would lead the reader to suppose that the 
Statute of Uses failed in its object, because, in providing for " uses," 
it omitted to make any provision for ** trusts ;" and that, conse- 
quently, through the narrow interpretation put upon the statute by the 
courts of law, the old abuse was perpetuated under a different name, 
whereas the express words of the statute are — " Where any person 
or persons shall stand seised of any lands or other hereditaments to 
the use^ confidencey or trust of any other person or persons, the persons 
that have any such use, confidence, or trust, shall be deemed in lawful 
seisin and possession of the same lands and hereditaments for such 
estates as they have in the use, trust, or confidence,** We are not 
imputing to Mr. Griffith ignorance of the provisions of the Statute 
of Uses, for later on, in page 29, he gives the true reasons why the 
statute in question practically failed of its object, though the expla- 
nation is, as usual, excessively meagre. The vicious conciseness to 
which we have alluded abounds throughout the work. 

Not less objectionable is the method which Mr. Griffith has 

adopted in referring to volumes of law reports. The ordinary 

mode adopted by legal writers of making these references is 

bad enough, especially in books intended for students : — it is 

sometimes bewildering even to practising lawyers. Omne iffno^ 

^ pro magnifico. The object of writers seems rather to be to 

nnpress their readers with the majesty of the science of law, than 

to give them any clear notion of its principles. How is a student 

<» divine what those mystic letters "S. & L.," or "Bro. C. C," 

signify? How, in many cases, is a lawyer to know whether M. & G. 

signifies " Manning & Grainger " or *' Macnaughten & Gordon ? " 

or whether «B. & B." signifies "Broderip & Bingham" or «'Ball& 

Beatty ? " A fault of this kind is, however, too general to be made 

* Blatter of complaint against an individual writer, however much we 

naay admire a writer like Mr. Haynes, who has had the courage and 
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good sense to break throagh the vicious practice in question. Bat 
Mr. Griffith, in certain cases, varies the usual mode of making refe- 
rences, and that not by way of making his reference clearer, but bj 
adopting an arbitrary notation of his own, which is just as unintelli- 
gible, or perhaps even more so, that the one in ordinary use. Thus, 
the reference to the case Stuart v. Moore^ reported in 7 Jurist, New 
Series, p. 1129, is giv^n as J. (61), 1129; (61) indicating that the 
volume of the ^'Jurist" is that for the year 1861. And so on 
throughout the book. 

But however defective Mr. Griffith's work may be in its expbua- 
tion of principles, and therefore comparatively valueless to students, 
it may prove very useful as a book of reference to the practising 
lawyei ; and with a slight alteration in the mode of making refe- 
rences, it might be made more so. The author has brought a good 
deal of information to bear upon his subject, and the work through- 
out shews signs of great industry. 

The Jurisdiction and Practice of the High Court of Admiralty, 
including a sketch of the Proceedings on Appeal to the Privy 
Council^ with numerous Forms of Pleadings, Bills of Costs, &c. 
By B. G. Williams and Gainsford Bruce, of the Middle Temple, 
Barristers-at-Law. London : W. Maxwell and Son. 1868. 

The Court of Admiralty in early times was as unpopular as the other 
tribunals which preferred adopting the procedure of the civil to that 
of the common law. Such of our sovereigns as are credited with 
the intention of having aimed at absolute power accordingly are 
found to have connived at, and often to have actually promoted, the 
early usurpations of our marine court. The ebb and flow of Admi- 
ralty jurisdiction in successive reigns would, therefore, be no inapt 
index to the student of constitutional history, as to the periods 
when he would find the power of the Crown or, inversely, that of the 
other branches of the Legislature, to be unduly preponderant. For 
instance, various statutes passed in the 13 and 15, Rich. IL and 
under Hen. IV., abridging the usurpations of the Court of Admiralty, 
were overleaped per aaltum by James L and Charles I. During the 
Commonwealth, and soon afier the restoration, several legislative 
attempts were made to place the jurisdiction on a determinate and 
satisfactory basis. But all these attempts failed; and until the 
accession of Lord Stowell to the Admiralty Bench, the court was 
progressively on the wane. Even the unrivalled powers of philo- 
sopMc exposition, which Lord Stowell displayed on the prize side of 
the court, were not sufficient to preserve the instance branch of the 
same tribunal from almost complete decay. In 1833 a select 
committee of the House of Commons presented their report on the 
jurisdiction of the court. But no step was taken to carry into effect 
the recommendations of the committee until 1840. In that year a 
new era was inaugurated for the court by the Admiralty Act of that 
year; similar enactments were passed in 1854, 1859, and 1861, so 
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that the court has latterly been in as much danger from sacceflsive 
statutory constitutions as it was a few years previously from having no 
such constitution at all. However, if able and lucid exposition is of 
any avail, the jurisdiction and practice of the court cannot any longer 
give much trouble to the student or practitioner, for the volume beforo 
us*is everything that could be desired in its way. 

The work is divided into two distinct parts — ^Part 1 relates to the 

jurisdiction. Part 2 to the practice, of the court. Considering the 

extensivo jurisdiction now possessed by this tribunal, Part 1 is 

almost coincident in its substance and divisions with a treatise on 

the general law of merchant shipping. This first part treats 

successively of " Possession," " Mortgage," " Bottomiy," ** Damage^ 

'^ Damage to Cargo," ** Salvage," "Tonnage," "Necessaries, 

" Wages," and '' Illegal Contracts." The heads of Part 2 are as 

numerous as '^ Leaves in Yallumbrosa." Besides these two heavy 

divisions, there is an Appendix containing the Admiralty Statutes, 

rules, forms, fees, directions in regard to printing, additional forms 

relating to each subject of the chapters respectively in Part 1, 

as also Privy Council rules and forms, and bills of costs. The 

general value of this treatise may be inferred from the fact that 

the table of Cases alone occupies fourteen pages of large octavo ; 

the addenda and corrigenda a page ; and the index twenty pages. 

The Appendix certainly has a considerable proportion, nearly 

one half, to the size of the whole work. But it does not seem that 

any part of it could have been dispensed with ; very little of it 

relates to statutes, with which many recent treatises on similar 

subjects or on joint-stock companies abound to an unconscionable 

extent. It would not be difficult to refer to more than one of such 

works in which the leading Maritime Act (1854), or the Joint 

Stock Act (1862), with the subsequent statutory additions form 

the staple of a pretentious treatise containing little else besides 

and very little indeed of original matter. However, the present 

work is altogether veiy choice and recherche, and seems to fulfil 

almost every desire of the practitioner, as well as of the philosophic 

jurist. 

Our functions as critical reviewers would not be conscientiously 
discharged, however, unless we noticed the following remarkable 
omissions of recent cases in the work before us, Malcomson v. 
Meeson ; Gardiner v. Whitford ; Cleay v. McAndrew ; and In re 
Ochloff V. BriscoU, &c. But we reluctantly notice any dark 
hiatus on the disk of a very brilliant and useful volume. 

A treatise on the Law of Sale of Personal Property, with reference 
to the American decisions and to the French Code and Civil Law. 
By J. P. Benjamin, of Lincoln's Inn, Barrister-at-Law. • London : 
Henry Sweet 1868. 

Mr. Benjamin, who held an important office in the administration of 
the Confederate States, has begun his new career at the English 

VOL. XXVI.— NO. LI. i" 
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Bar with a rather ambitioos effort of legal authorship. " Unfortu- 
natelj," he says in his preface, "the well-known treatise of Mr. 
JoBtioe Blackbnm was intentionallj restricted in its scope, and was 
confined to an examination of the effect of the contract only and of 
the legal righta of property and possession in goods. This treatise 
is an attempt to develope the principles applicable to all branches of 
the aabject, while following Blackburn on Sale as a model for 
guidance in the treatment of such topics as are embraced in that 
work." 

The plan upon which the work has been arranged is both correct 
in principle and intelligible. In five books the autibor treats of — (1.) 
The formation of the contract (2.) The effect of the contract. (3.) 
The ayoidanoe of the contract ; or the circumstances under which it 
may be put an end to, after its formation and before its completion. 
(4.) The performance of the contract. (5.) The breach of the con- 
tract; or the remedies afforded by law, where the rights created by 
a contract of sale haye been violated. 

The treatise is written in a clear and forcible style, though the 
verb " loan,** which has crept in at page 59, betrays Mr. Benjamin's 
transatlantic origin. The references to the American decisions, to 
the French Code, and to the Civil Law, are valuable as weU as 
interesting. We cannot concur with the view taken by the 
author, that the objections raised by the American writers to the 
principle laid down in Cooke v. Oxley are unfounded. We quite 
agree vrith him, however, that they are wrong in referring to the 
decision in Adams v. Lindsall as overruling, or even weakening 
authority of that case. The cases are in no way analogous. In 
Cooke V. Oxley^ one person goes to another, and offers to sell him 
goods on certain terms, and promises to keep his offer open till a 
certain time. In Adams v. Lindsall^ one person torites to another, 
ofiering to sell goods unconditionaUy — ^for the apparent condition 
(" receiving your answer in course of post ") was, in fact, no more a 
condition than a request, on a personal o£fer, for an "immediate 
answer." 

It seems to us that there is great force in the objections urged by 
all the American authors against a rule of law which allows one 
man to go to another, and say, *' I have a cargo of com, which I will 
sell you for 70s. a quarter ; and / will keep my offer open for three 
days ;" and yet relieves him from any liability for damage sustained 
by the person to whom he has made this promise, in consequence of 
his having acted on the faith of it. It is quite true, as Mr. Benjamin 
observes, that such being the rule, the promisee enters into any 
arrangements at his own risk. But that fact has no bearing upon 
the question whether such a rule of law is politic, and this is the 
question discussed by the American jurists. To our mind, it seems 
^lat the view they take is the just one ; and that the rule is both 
ethically and commercially wrong. In all the cases which built np 
the rule — ^from the leading case down to Head v. Diggon — the defen- 
dants, who refused to complete the offers which they had deliberately 
promised to be bound by, would have been looked upon bj men of 
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business as haying acted with gross ill-faith : and there can be no 
doubt that the positive morality of commerce at this moment makes 
the rule of law practically a dead letter. The purely technical argu- 
ment in fayour of it — that the promise is a naked contract — is 
scarcely worth notice. We quite agree with Professor Bell, that 
*^ the subtleties of lawyers never ought to interfere with the common 
sense and understanding of mankind." It would, however, require 
very little extension of the rule as to consideration, if Mr. Justice 
Strong's theory were adopted, and it were laid down that the motive 
which induces a promisor to grant time for acceptance, upon making 
an offer to sell, should be regarded as a binding legal consideration — 
although, strictly speaking, it is not, as Mr. Benjamin observes, a 
consideration moving from the promisee. 

The cases of Adams v. Lindsall and Dunhp v. HiggtnSy establish a 

quite distinct judiciary rule of law — ^namely, as to the circumstances 

which constitute mutual assent, where an unconditional offer is made 

by one person, through the medium of correspondence, to another 

who is at a distance. The rule thus established by our courts is in 

a very imperfect and unsatisfactory state. It merely lays down, that 

where one person has made an offer by post, he cannot retract it after 

a letter accepting it has been posted. It does not dispose of the 

equally important question, whether, after such an offer has been 

made, the person making it can retract it before the person making it 

has despatched his acceptance ; and if so, under what circumstances; 

The American courts have laid down a clear judiciary rule on this 

point, by deciding {Taloe v. MerchvnJti Fire Insurance Company) that an 

offer, made by letter, " cannot be withdrawn, unless the withdrawal 

reaches the party to whom it is addressed, before his letter of reply, 

announcing his acceptance, has been transmitted." But even this 

rule does not meet all the circumstances of contracts entered into by 

letter. For between the receipt of an offer by post, which the 

receiver would have accepted at once, if it had been made by word 

of mouth, and the time at which his letter of acceptance is posted, 

he may have entered into engagements by re-sale. In these cases, 

the principle of the civil law would fairly apply — ^the person making 

the offer should be liable for any loss occasioned to the person 

receiving it, between the time of his receiving the letter containing 

the offer and that retracting it. 

We had intended to make some observations on the chapter 
(Part n., Chap. I.) in which Mr. Benjamin very ably reviews the 
decisions as to contracts coming within the 17th section of the 
Statute of Frauds, and within Lord Tenterden's Act, but we have 
only space to say that it is well worth study. 

A Treatise on the Law of Scotland relating to Bights of Fishing. 
By Charles Stewart, Advocate. Edinburgh: T. & T. Clark. 
London : Stevens & Sons, 1869. 

Thb ridicule of reviewing in a periodical due to appear on the Ist 
November, 1868, a book bearing on its title-page to be going to 
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appear on or after the 1st January, 1869, docs not concern ourselves, 
whose only duty in the matter is- to judge of the merits of the work, 
published or to be published, by perusal of the copy sent us. And 
it is seldom that wo have found more pleasure in the perusal of noy 
law treatise of the period than in the present instance. 

The volume before us contains within the space of 472 small octavo 
pages an entire Corpus Juris Piscatorii et Piscini Caledoniani, It 
is complete in its scheme, and in each of its parts, and even to the 
smallest details ; from " the Constitution of the Emperor Frederic," 
to which it seems the regal right to all fisheries, whether within 
Scotland or for threo miles from her coasts, is traced (we should as 
soon think of tracing it to a chop of his celestial majesty, Kubla Khan, 
or a firman of Shah Nebuchadnezzar !), down to the less pretentious, 
but — according to the practical mind — ^more useful Acts of Victoria, 
bye-laws made by the Secretary of State in Fisheries Department 
assembled, whereby, under the recent Acts, all Scottish lisheries in 
general, and salmon fisheries in especial, arc more or less administered 
or controlled. Everything is here that any one, whether lawyer, fisher, 
antiquary, or statistician, cares to know about Scots rights of fishing 
in general on the sea, the river, the stream, and the loch, or about 
the particular Scots rights of "white-fishing,'' of "whale-fishing,'' 
of "oysters, mussels, lobsters, limpets, and pearl (!) fishing;" of 
" salmon-fishing," of '* trout-fishing," or of " eel-fishing ; " or again, 
about the local and special Scots Acts, so regulating those rights in 
the two half-English rivers, Tweed and Solway, and the tributaries 
of the latter, as that their auld enemy of England should derive no 
unfair advantage from " the forbearance on the Scots part of the 
slauchter of salmond in forbidden time, and of kipper, smolts, and 
bkck fishe at all times " (pp. 266, 305-6). Allthis, and every inci- 
dental matter, so far as necessary or relevant to any part of it, will 
be found amply and clearly expounded by Mr. Stewart. We could 
have wished that the style had been refined to the extent, at least, 
of purging it of the ungrammatical confusion of numbers, a habit of 
Scots lawyers, caused perhaps in their excess of reverence for the letter 
of their old Acts, by their making that their example. We could also 
have wished that the corrections of the press had been better attended 
to. And there are one or two theories of Mr. Stewart to which, 
if we had received the volume at an earlier period of the quarter, 
we should certainly have devoted an article ; and to them we may 
hereafter return.* But, after making every allowance for exceptions 

* The following not being one of them, may as well be noticed here. 
Mr. Stewart, improving upon the one or two recent precedents for quoting 
the Waverlejr JTovels as authorities on points of law, which the Scots 
Eeports furnish, gravely emits (p. 135) a kind of doubt as to whether 
" Scott's novel of ' Bedgauntlet ' would be sufficient as legal evidence 
of the existence of these nets (the Quaker Geddes' raise-nets) at tU 
time when the events of ' RedgaunUet ' are supposed to have taken place I 
. . • . From the authors well-known jhistorical accuracy, it is 
ludikely that he was guilty of the anachronism of describing them as 
being in existence at the date to which his story ref en^ unless thej 
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like these, we are bound to express our sincere conviction that th0 
Tolume before us is one of great value, chiefly, no doubt, to the 
Scots lawyer ; but also, in the next place, to the profession on Ihis 
side of the Border. The laws of both the kingdoms, concerning 
'^rights" in general, and especially those concerning rights to or 
over waters, in many important respects seem to explain and illus- 
trate each other. 

A Treatise on the Law of Fraud and Mistake as Administered in 
Courts of Equity. By William Williamson Kerr, Barrister-at- 
Law. Liondon : W. Maxwell and Sons. 1868. 

Mr. Kebr has chosen a very good topic. There is no sub- 
ject of greater importance, not only to the lawyer but to the 
community at large, than the subject of fraud. The definition 
of what is fraud, and of the fixed and well known limits in 
commercial transactions, beyond which no man can go without in- 
curring the penalties of the law, is too obvious to need demonstration. 
But it is not of fraud in the criminal sense of the term that Mr. Kerr 
treats. Fraud, in the sense in which he uses the word, is ** any de- 
vice by means of which one party takes uucons^Ientious advantage 
of another." We use the definition given by Mr. Justice Story, in 
preference to that given by Mr. Kerr, which runs thus : — " All 
acts, omissions, and concealments which involve a breach of legal or 
equitable duty, trust, or confidence, justly reposed, and are injurious 
to another, or by which an undue or unconscientious advantage is 

were- so in fact." It would not matter one straw even if it were so. 

But it was not so. Scott was most inaccurate and anachronistic in his 

details. In this very novel of " Bed^auntlet " we can name off-hand 

two very gross eiTors of that kind. Su* Robert Walpole, who died a few 

months before the rebellion of 1745, and had then been out of office more 

than three years, is stated there (Introd. Abbotsf . edion. p. 2) to be, years 

alter the battle of Culloden, steadily engaged in the ]prosecution of his 

" policy of preventing or disabling the conspirators m their projects." 

Again, in chapter xxii., p. 272, of the same edition, we have, — ^not Scott 

in person this time, but — his creation, the learned and reverend Dr. 

GrumbaU, delivering himself of a homily which conunences thus : — 

** The principles of Oxford are weU understood, since she was the last 

to resign herself to the * arch-usurper,' William of Orange." Unluckily 

Oxford was amongst the very first on that occasion ; not being then, by 

any means, Jacobite. Even before the throne was vacant, even whilst 

James the Second was still at Whitehall, and even whilst " the arch- 

usurper " was still on his march from the West, and his enterprise still 

doubtful, ** Oxford " was raising and arming horse and foot for 

William's army, placing them under the command of Lord Delamere 

and the Bishop oi Bristol (fighting Ti*elawny), both then in the field for 

the insurrection ; and, dearest sacrifice of aU to a most hospitable Alma 

Mater, turning her plate into bullion for William's military chest. 

AU the which is it not written by Macaulay ? It is therefore ^'ust as well 

that historical romances are (not "probably" but) certainly " msuflicient 

as legal evidence " of the tru^h of the incidents therein presented; audit 

is veiy likely that if Scott's opinion could have been obtained, he would 

hare been found to be of that mind too. — Ed, L, M, an^ M$ 
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taken of another." We think we can see what the author means by this 
sentence, but we certainly cannot compliment him on his perspicuitj 
of expression. It is, however, of these acts, omissions, and conceal- 
ments, that the book is written, and of the civil remedies which exist 
in our law for those who suffer from them. 

It is unfortunate that the author, in his examination into the vari- 
ous forms of fraud and the remedies provided for them, has followed 
the almost invariable practice of writers of text-books, and chiefly 
confined himself to a consideration of the subject from the point of 
view peculiar to that side of the profession to which he belongs. In- 
deed he entitles his book " A Treatise of the Law as administered in 
Courts of Equity." It is needless to point out that this practice only 
gives the public a very imperfect and one-sided view of the law, and 
renders text books dangerous to students, and useless to those who are 
desirous of studying our law as a science. One of tho indirect 
advantages of the fiision of law and equily would be the ne- 
cessary improvement of our text-books in this respect. But 
some subjects, certainly, suffer more than others from it, and fraad 
is one of those subjects. In almost every case of fraud there are 
concuiTcnt remedies at equity and common law. It is, therefore, im- 
possible to present a complete view of the subject, if the equity side 
is treated in a more or less exhaustive manner, whilst the common law 
view is only alluded to in very meagre fashion. One grave omissioii 
we think Mr. Kerr has made. He has not discussed the present 
state of the law with reference to the equitable jurisdiction which is 
now conferred on the courts of common law. Although he devotes 
five pages to the remedies which the common law courts afford, he 
does not give one word to this very important branch of their juris- 
diction. 

But Mr. Kerr has, nevertheless, written a useful book. There are 
two kinds of law books. The first kind not only collects the cases 
together, but it discriminates and selects the most important for spe- 
cial reference ; it further evolves from the indigesta moles of reported 
cases the principles they contain, and where the law is in an un- 
settled state on any point, it suggests which way the current is likely 
to run. The second kind is content to make a very careful and ex- 
haustive compilation of all the reported cases, and the book is almost 
wholly composed from the marginal notes and the judgments. Mr. 
Ken* seems to have written a good book of the second kind. Such 
books have been irreverently called " finger-posts." The name is not 
a bad one, but it ought to be added that they are finger-posts I 
which are only of use to those who have learnt by experience how io I 
use them, and who possess the discrimination in which the book is 
deficient. The author, however, of this particular finger-post, has not 
borne in mind that the index is almost the most important part of hw 
book. For instance, we wished to see what he would say on the sub- 
ject of fraud in bills of exchange, but the index contains no guide, but 
we had to hunt through the volume for it. This omission led us to 
the discovery of another, and we could find no heading of bills of sale, 
by means of which so many frauds are committed by persons on the 
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verge of bankruptcy. We fear the omissioa of these tv^o by no means 
unusual headings, reveals anothdr case of that very common fault in 
tezt*books, an ill-compiled index. 

The New Law and Practice of Registration and Elections^ incorporat- 
ing the Reform Act, and all the subsequent statutes. The Decisions 
of the Court of Common Fleas upon Appeals to the present time ; 
Tvith instructions for the management of elections in Counties^ 
Cities, and Boroughs, in the Management of Registration, and for 
Returning Officers, with precedent of books, forms, &c., &c. An 
the Law of Election Petitions. 10th Edition. By Edward W. 
Cox, Serjeant-at-Law and Recorder of Portsmonth ; and Standish 
Grove Grady, Esq., Barrister-at-Law, Recorder of Gravesend. 
London: "Law Times " Office. 1868. 

Manual of the Law and Practice of Registration and Elections. Com- 
prising the Statutes with Notes and Introduction. By James 
Edward Davis, Esq., Barrister-at-Law. Author of a ^' Manual o^ 
Practice and Evidence in the County Courts," &c. London : But- 
terworths. 1868. 

It is only doing justice to the learned authors of the first of these 
works to say, that among the various learned treatises which the 
general election has called into life, this has and will have its own 
high and peculiar place. 

When we say that the present is the 10th edition, and that the 
work has been from time to time altered to meet the changes that have 
taken place in election law, our readers can easily understand that 
the present is, in reality, a new book. 

Now, although we may say that we are to some extent acquainted 
with the Manuals upon the Law of Elections and Registration, and have 
had occasion to examine, and in some cases to examine minutely, their 
characteristics, whether for good or for evil, we may say, that in our 
judgment, the present book is the most complete one that we have 
eeen. When we say the ^' most complete," it must be remembered 
that the audience which our authors address is a larger one, and of 
a different kind to that with which legal works, as a general rule, 
find favour. 

In the first place, it is the best hand-book that we have seen which 
treats of the practical management and conduct of elections. It 
will be found most useful in the hand of the agent of a party at the 
Revision Court, and in the hands of managers of elections. It should 
be upon the table of every election committee room, and especially 
where the conduct of a contest falls in any particular polling district 
into the hands of a layman. By that, of course, wo mean into the 
hands of persons other than lawyers. We may further mention that 
it brings very prominently and clearly to the minds of all persons 
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engaged in election contests the consequences of the recent Bribery 
AcL 

Thus as a practical book to non-professional men its value is great. 
But it is rather our duty to discuss the book upon its legal merits 
or defects, and the arrangement of it, in what we may call the strictly 
legal portion, at once calls for remark. 

To quote our authors: "The plan adopted in the following 
pages is that which appears to have been approved in the former 
editions of this work, viz., to take the Reform Act, the Regis- 
tration Act, and the Representation of the People Act as the 
text, incorporating them as they are by the legislature directed 
to be incorporated, so that the entire law may be presented in 
its proper order with the sections relating to each subject in 
their appropriate places, thus treating the three statutes as one." 
Now, inasmuch as the ** Representation of the People Act " is only 
a year or so old, it stands to reason that this is the first edition of the 
work that has appeared with the statutes so arranged, and we caa 
certainly give our authors eminent credit for the way they have per- 
formed a task, which for difficulty only, those who have administered 
the law as it now stands can appreciate. 

Our authors have done their best — ^and good is that best — and we 
think it only fair to them to say that perhaps it could not have been 
better done, but nevertheless, it has created several difficulties, 
which our authors have either passed over in haste, or in such a 
mass of legal difficulty have missed. 

It is somewhat ungracious when a work has been well done to pick 
out defects, but we will call attention to one, where the difficulty of 
blending the Acts becomes apparent. At page 141, we find the^oth 
section of the Act of 1832, under which no person is to vote for a 
county in respect of certain copyholds and leaseholds in a borough. 
Under that Act the lessee of the term in premises within a borough 
lost the county franchise when the premises did actually, or might 
confer the borough franchise on the lessee or any other person his 
tenant. Under the recent Act (1867) this leasehold qualification is 
simply modified, the £10 value is reduced to £5. At page 143, vre 
fiud inserted, and coiTCctly so, section 56 of the Act of 1867, Avhichis 
the general saving clause. Surely this was the place for section 59 
of the recent Act. At page xx. of the introduction, some of the diffi- 
culties which may arise upon the sections 18 and 22, of the Act of 1832, 
section 25 of the same statute, and sections 56 and 59 of the Act of 
1867 are pointed out, bat we are unable to discover section 59 at all. 

This is doubtless a defect, but the general merit of the work, its 
usefulness to the lawyer in chambers, or to the county attorney, to 
the manager of an election, or to the committee of a candidate, must be 
found to be so great that it deserves, and in fact demands, our 
hearty commendation. 

It has been our pleasaut task, number after number, to criticize 
one or other of the works of Mr. Davis, who certainly possesses the 
pen of a ready writer, and, what is far more important, that of an 
accurate and a pains-taking one. 
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Mr. Davis, himself a Revising Barrister of nine years' standings 
has had tho advantage of the experience and help of Mr. W. Mills, 
the well-knoTvn reporter, and between tiiem they have produced a 
work which, although clearly exhibiting marks of haste, neverlhe- 
less, in our judgment, is the handiest and most useful of the 
'^ manuals," and they are legion, which the Reform Act of 1867 
has brought into existence. 

This opinion is not one formed in the quiet of chambers, it is 
one formed after constant reference to the book in tlie Registration 
Court itself. The manual is not burdened by excessive reference 
or exhaustive notes ; they are however ample for their purpose, 
without being diffuse, and are suggestive rather than dogmatic. 

Mr. Davis has adopted the plan which, in works of this class, we 
think the best, namely, printing the Acts in order of time, and upon 
the various sections adding notes elucidating them. It is not a 
trcaUso upon the whole law of regbtration, so much as a manual, 
convenient in size and bulk (and well printed too), for reference. As 
to the introduction, which is written with remarkable clearness, we 
would only make one remark, that is, it is too short. Mr. Davis, 
regard being had to the fact that the registration which is now com- 
pleted was the most laborious that ever took place, might, with advan- 
tage, liiive expanded the introductory chapter so as to aid the largely 
augmented staff of revising barristers with the fruit and result of 
his experience, coupled with that of his other coadjutor. The law 
in the hands of so many administrators must have been variously 
interpreted, and, it must be conceded, even wrongly interpreted, for 
want of those practical guides, that the judges of our common law 
courts have either obtained in their own experience at the bar, or by 
way of tradition upon the bench. We mention this, so that if a 
second edition is called for, Mr. Davis may, if he think our sugges- 
tion falls within the scope of his book, remedy this want. 

The Cabinet Lawyer; a Popular Digest of the Laws of England- 
Civil, Criminal, and Constitutional ; intended for Practical Use 
and General Information, and adapted for the Reference of Solici- 
tors, Attorneys, Magistrates, Justices of the Peace, Members of 
Parliament, and Country Gentlemen, Twenty-fourth Edition, 
with Supplements of the Acts of the Parliamentary Sessions of 
1867 and 1868. London : Longmans, Green, and Go. 1868. 

The announcement of a new edition of this useful little work had 
led us to suppose that the measures passed in Parliament since tho 
last edition had been incorporated with it, but, on reference to its 
pages, we find that the omission in the text of the many alterations 
that have been made in the laws during the last two sessions is a 
serious drawback to its value as a book of reference for the general 
reader. To some extent, this omission is compensated for by the 
introduction of an appendix, giving the abridgements of the principal 
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Acts, while a great deal is, notwithstanding, complete in itself, and 
would not have required much alteration, had the editor thought 
necessary to issue a complete new edition. 

' For a pocket-volume, it contains a vast amount of constitutional 
and written 'law in an abridged form, to which is added here and 
there the substance of common law decisions on the subject-matter 
to which the chapters relate. The arrangement of the materials is more 
methodical than complete, and at once resembles and differs from 
that of ^'Burns' Justice." Instead of adopting the alphabetical 
system throughout the volume, like that work, it is divided into 
parts, and each part subdivided into chapters and sections. A 
^' Dictionary of Law Terms, Statutes, Legal Maxims, and Judicial 
Antiquities," takes in what is excluded from the chapters, and, 
to this extent, resembles ''Burns," though, at the same time, 
we would prefer to see those portions transferred to their right 
places in the chapters where they would be more intelligibley and 
would amplify and make more interesting the subjects to which they 
relate. 

Introductory allusions, descriptive and explanatory, are given to 
many of the chapters, and those on <' Government and Laws of 
England," " On Laws affecting Classes," and " Property and its 
incidents," will not fail to interest the most casual non-professional. 

The book is the best of the kind for rendering accessible to un- 
professional readers a knowledge of the institutions and laws of this 
country. 

A Manual of Solicitors' Book-Eeoping : comprising Practical Exem- 
plifications of a Concise and Simple Plan of Double Entry, with 
Forms of Account and other Books relating to Bills of Costs, Cash, 
&c., showing their operation, giving Directions for Keeping, Post- 
ing, and Balancing them, and Instructions for Drawing Costs. 
Adapted for a large or small, sole or partnership, business. By 
W. Bayley Coombs, Law Accountant and Costs Draftsman. 
London : Butterworths. 1868. 

The author of the above, relying on the well-known fact that 
solicitors do not like intricate book-keeping, has presented to that 
branch of the profession a work in which the really superfluous has 
been omitted, and that only which is necessary and useful in the 
ordinary routine of an attorney's office has been retained, though 
care has been taken not to " pass the line where simplicity merges 
into insufficiency." 

In dealing with the subject of book-keeping, always the more 
complicated in the eyes of young beginners or the student when most 
they appear clear and complete to the master of figures, great pains 
have been taken to fully illustrate every pecuniary transaction likely to 
arise in an office, and every form of entry through the whole range 
of accounts, firom the call and postage books to the private ledger. 
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This much would be intelligible of itself to an official of ordinary 
capacity, but the author goes much further. Besides a preface and 
an introduction, he gives a descriptive account of the various books 
and instructions for keeping them. This he has performed in a 
masterly manner, and in doing so has given the why and wherefore 
of the whole system of solicitor's book-keeping. The volume is the 
most comprehensive we remember to have seen on the subject, and from 
the clear and intelligible manner in which the whole has been worked 
out will render it unexceptionable in the hands of the student and 
practitioner. 

On Judicial Oaths as Administered to Heathen Witnesses. By 
Thomas Cbisholm Anstey, Barrister-at-Law. 

This valuable paper was read by Mr. Anstey before the Juridica 
Society, on the 3rd of June last. Mr. Anstey is in favour of the 
abolition of all oaths whatsoever, judicial or pix>missory, affirmative 
or purgatory. But the immediate object of his paper is to advocate 
the abolition of judicial oaths in the ca&e of heathen wiinesses, the 
law on which subject is thus summarised by Mr. Anstey : — 

'^ A heathen, of whatsoever opinion in other respects, proyided 
that he believes in some god or preter-sensual being, who has the 
power to punish his perjury either in this world or in the next, or in 
both, is a good and competent \i'itnes8. Furthermore, that form of 
oath, and none other, shall be tendered to him which, according to 
his own conscience, is binding upon him, or which he shall represent 
to be so binding. If he nuike no such representation, and if the 
true form be an undiscovered one, the ordinary formula will suffice ; 
but not otherwise. It is left entirely to him to say what the form 
shall be ; nay, his representation, if delayed after taking the oath, is 
as good as if made before it, and shall bestow validity on that oath. 
In no case can a heathen witness be asked whether there is any 
form of oath more binding upon his conscience than that form 
which, before or after taking it, he has already represented to be 
binding." 

Mr. Anstey urges that, under these circumstances, a heathen 
^tness who meditates perjury is likely to swear in the name of 
some god in whose vindicative power he has no faith at all, rather 
than to swear in the name of his own god. Further, the witness, 
not being warned of any danger of temporal penalties, is led to 
suppose that the court is indifferent as to the quality of the evidence 
which he is about to gite in the name of a god who is not his own. 
Mr. Anstey further urges that, as a matter of fact, judicial oaths are 
not in ordinary use among the heathen in their own countries and 
courts ; and he further quotes a case of the Queen v. Mali/on, at 
the Southwark police-court, where the prosecutor, a Buddhist from 
t^apan, refused to be sworn at all, alleging that the practice was 
contrary to the customs and religion of his people. The magistrate, 
Mr. Burcham, thereupon allowed him to give his evidence unsworn. 
The usual practice in Japan seems to be to caution a witness of the i 
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importance of tbe caee, and the punishment enacted bj Japanese kw 
upon those who give false evidence. 

Mr. Anstey speaks of the ridicule excited amongt Chinamen by 
our pertinacity in forcing strange oaths upon them. The ^* burning 
paper of imprecation" in use in tbe courts of Hong-Kong and the 
consular courts of China, from 1843 to 1856-7, is thus described : — 
'* A slip of red or yellow paper was inscribed with curses in the 
Chinese character. This was given lo the Chiuese witness, en his 
entering the witness-box, and he was told to burn it with a lighted 
candle, which was also put into his hands. Ho conijdied, and 
invariably laughed as he did it, for the Chinese have a strong sense 
of the ludicrous. He was then made to say * yes ! ' to the inter- 
preter's version of the burned paper ; a ceremony which I do not 
remember to have ever seen performed without more laughter : for 
Chinamen do not believe in blessings or cursings, or the power to 
bless or curse. That done, he was forthwith admitted as a witness.'' 
About the year 1851 it occurred to the chief -justice of Hong-Kong 
that " the burning paper of imprecation " was a failure ; he there- 
fore bethought of the ordeal as practised in extreme cases by some 
Chinamen of "cutting off a cock's head, under the canopy of 
heaven, with maledictions in the name of the demon of the 
swearer." But how was the " demon of the swearer " to bo ascer- 
tained? If the swearer were disposed to commit perjury, he would 
name the wrong demon. Lastly, how were they to get at the canopy 
of heaven ? The failure of the experiment left the chief-justice no 
resource but to go on and allow the burning of the ^* red paper of 
imprecation," until the abolition in 1856-7 of all heathen oaths and 
affirmations in the English courts of justice in those parts. 

Mr. Anstey proceeds to notice the rival imposture of the " brcak- 
;ng of the saucer," from its adoption at the Old Bailey in 1804 to 
the case of Matthyssens's Divorce Bill in 1846, in which a Chinese 
woman was one of the principal witnesses. 

The extreme difficulty of ascertaining the proper ceremonies to 
be observed in order to bind the conscience of a heathen is — Mr. 
Anstey thinks — much enhanced in proportion to the unfamiliarity of 
the court with the customs of the innumerable races and 
religions with which it has to deal. With regard to the wild tribes 
scattered over Sumatra and the Malay peninsula, he remarks that : — 

1. They are always ready to swear with hilarity in whatsoever 
spiritual name they fear not. 

2. They hold in greatest dread the temporal power and its chas- 
tisements of the crime of false witness. 

The proper course, according to Mr. Anstey, is to dispense with 
the quasi-religious sanction in such cases, and to receive the heathen 
testimony without the superstitious formula. The omission to per- 
ceive and apply this remedy has, he thinks, had fatal results for the 
morality of the heathen races under our rule. The procedure io 
prosecutions for false witness should be simplified, and the court in 
which the crime is committed should be invested with an optippaf 
junsdiction to punish the offender on the spot^ as for a contempt. 
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And it is most expedient that the court should ''warn" a witness 
of the temporal penalties duo to the crime of false witness. 

The provisions' now in force in IIoug-Kong are shortly these. 
Every heathen witness shall be previously warned to speak the 
truth, and informed of the penalties of breach; which penalties 
shall in his case be the same as in the case of a sworn witness ; and, 
for the purposes of this ordinance, the making by one and the same 
witness of two contradictory statements shall be deemed false 
witness, without its being ascertained which is true. The court 
may either direct a prosecution for the crime of false witness, and 
commit the offender to prison meanwhile, or it may treat the offence 
as a contempt, and proceed summarily to punish the same. 

These provisions, Mr. Anstey thinks, ought to be extended by 
Act of Parliament to all heathen witnesses within this realm and its 
dominions. It is only by imperial legislation that uniformity of 
procedure can be secured. 

We have thus far given a summary of Mr. Anstey's paper. It is 
earnestly to be hoped that Parliament may be induced to take up 
the subject, and put an end to the scandals which arise under the 
existing practice. 

County Court Reform. By George Manly Wetherfield, Solicitor. 
London: Effingham Wilson. 1868. 

Mr. Wetherfield is already known as the author of several ex- 
cellent works relating to the County Court. And it was with 
something of a feeling of surprise that wo found at page 1 of this 
small pamphlet, the statement that ** the County Courts have failed ! " 
Ho\7ever, a perusal of the pamphlet shews that Mr. Wetherfield finds 
fault, not with the tribunal itself, but with the expenses to which a 
suitor is put, before anything in the shape or garb of justice can 
be obtained. 

We have often advocated what may be termed the " County Court 

Case," and we fully admit the force of Mr. Wetherfield's remark, but 

we don't quite concur in the panacea which he recommends. We 

fully admit that the court fees are high ; nay, we will say we consider 

them monstrous, but a mere lowering the scale won't cure the 

mischief — the mischief is too deep seated. The fees should be 

lowered (the whole world knows why they were upon so high a 

scale) and lowered considerably, but not until the County Court 

becomes, as we hope and believe it will, part and portion of a general 

system, and not until the status of the County Courts is raised will 

tliose courts be anything else thjui a failure — that is, a failure in Mr, 

^Wetherfield's sense of the word. They have done the State some 

service and they will do more. Let their shortcomings be exposed — 

and we owe our author many thanks for his trenchant exposure of 

some of them — and the day will be hastened in which they will be 

vecognised, not as the mere scullions of the superior courts, but as 

affording the true basis of all legal reform. 



' 
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Manual of the Practice of Parliamentary Elections throaghout Great 
Britain and Ireland ; comprising the duties of Returning Officers 
and their Deputies, Town Clerks, Agents, Poll Clerks, &c., and 
the Law of Election Expenses, Corrupt Practices, and Illegal 
Payments; with an Appendix of Forms and Statutes, and a copious 
Index. Third Edition. By Henry Jeffreys Bushby, Barrister-at- 
Law ; Recorder of Colchester. London : Stevens and Haynes. 
1868. 

Proceedings and Forms used in conducting Elections of Members of 
Parliament for Cities and Boroughs: comprising the Duties of 
Returning Officers and their Deputies, Town Clerks, and Poll 
Clerks. With an Appendix containing the Riot, Durham, and 
other Acts, useful for reference on the day of election. And also 
a working plan of Poll Booth. By Herbert Monckton, Solicitor. 
8yo., cloth, 5s. London : Bell and Daldy. 1868. 

The Representation of the People (Ireland) Act, 1868, 31 & 32 
Vict., c. 49, and the Registration Amendment (Ireland) Act, 1868, 
31 & 32 Vict., 112, with an Explanatory Introduction and an 
Index. By Arthur Houston, LL.D., Barrister-at-Law. Dublin : 
E. Ponsonby. 1868. 

These three additions to the already large library of books upon the 
now all-absorbing subject of the general election, have each their 
respective merits and each a place to fill. 

Mr. Bushby's and Mr. Monckton's volumes relate to the elec- 
tion itself. But Mr. Bushby embraces a larger field of inquiry 
than Mr. Monckton — for he treats of bribery, and we may say, in 
justice to the learned author, that we think his fifth chapter — ^which 
treats of corrupt practices (bribery, treating, undue influence, illegal 
payments) a most valuable one, and one that we heartily recommend 
to every person engaged either as candidate, or as agent in the conduct 
of an election, to study most carefully. The chapter is really well 
and thoroughly done. 

While the work is eminently of a practical kind, the foot*notes 
furnish the legal reader with ample authority, and as the book is 
compact in form, exceedingly well printed, has been evidently care- 
fully revised, and contains a table of cases, and, what is most nsefal, 
a table of the statutes cited — and this in chronological order — ^with a 
general index, worthy the name, for it is a full and copious one, it 
is sure to find a welcome with the public. 

To return to Mr. Monckton's book, which is admirably printed, 
and, we may add, " prepared under the sanction of the Town Clerks* 
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Society," the ground covered bj this is comparatirely narrow. It 
maj be strictly called ephemeral — for the author very modestly 
aDDouDces upon the title-page, that tlie appendix — contaioing the 
Riot, Durham, and other Acts, '< may be useful for reference on the day 
of election." We are almost tempted to say, that we hope no occasion 
may arise when the '' appendix " may be found useful. But however 
this may be, we think that the book will be found eminently useful to 
the parties concerned. 

Upon Mr. Houston's work, slight as it is, we must bestow a 
word of praise. Mr. Houston is already known as the author of a 
work of considerable merit, and he has brought to bear equal industry 
and intelligence upon the subject of which he now treats. The work, 
although bearing the marks of hasty production, will be found useful 
even on this side St. George's Channel, as the first part of the work 
(some 75 pages), which is really introductory, treats the subject of 
the borough franchise with great clearness. 

We wish this introduction had been in the hands of our Revising 
Barristers during the late revision — ^it 'would have materially lightened 
their labour, and, we would add, as materially have strengthened 
some of their decisions. 

Within the limits of the subject it treats of, the book need not fear 
comparison with any of the larger and more elaborate treatises that 
the present year has brought into life, and as we are not aware of 
there being any other manual upon the subject of the Irish Acts, 
Mr. Houston has done a most important service. 

The Magisterial Formulist : being a complete Collection of Forms 
and Precedents for practical use in all Cases out of Quarter 
Sessions and in Parochial Matters, by Magistrates, their Clerks and 
Attorneys and Constables. Fourth Edition. 

The Magisterial Synopsis. A practical Guide for Magistrates, 
their Clerks, Attorneys and Constables ; Summary Convictions and 
Indictable Offences, with their Penalties, Punishments, Procedure, 
&c., being alphabetically and tabularly arranged. By George C. 
Oke, Chief Clerk to the Lord Mayor. Tenth Edition. In Two 
Volumes. London : Butterworths. Dublin : Hodges, Smith and 
Company. 1868. 

The tenth edition of this valuable compendium of magisterial law 
Diakes its appearance in two volumes, a great improvement for con- 
venience of reference upon the single bulky volume of the former 
editions. Mr. Oke, it is true, expresses disappointment at being 
^rced by pressure of additional matter into this dual arrangement. 
Here we cannot sympathize with him, and we are sure every one 
^^0 has occasion to use the work will feel grateful to him for the 
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change. The posUion which the work has gained, and the growing 
demand for it, are shewn by the fact that a ninth edition was 
publitshed so lately as 1866. In accordance with the suggestion made 
to Mr. Oko, the present edition has been prepared and issued im- 
mediately after the fourth edition of its equally useful companion, 
*^ The Magisterial Formulist." Short as the time has been which 
has elapsed since the previous edition was published, '' unusaallj 
extensive alterations " — we quote from the preface — " in, and additions 
to, the already wide jurisdiction of Justice of the Peace have been 
made by the legislation of the sessions of Parliament of 1866, 1867, 
1868." These, with the decisions of the superior courts during the 
same time, have been carefully incorporated with the present edition. 
We cannot, of course, pretend to say that we have gone through the 
work ; but the careful and conscientious treatment which Mr. Okc 
always bestows upon whatever he takes in hand, entitles him to fnll 
credit when he says that, *' many titles have been enlarged, much new 
matter inserted, and a variety of minute improvements made in the 
references, upon all of which I have bestowed my personal attention 
and utmost care." 

Perhaps the most useful of all the chapters in the treatise is the 
fourth chapter of the first part, which treats of summary jurisdicfion 
in larceny. It contains a statement of the rules created by the 
Criminal Justice Act (18 & 19 Vict., c. 126), the Juvenile Offenders 
Act (10 & 11 Vict., c. 82), and the Act (13 & 14 Vict., c. 37) which 
extends the provisions of the Juvenile Offenders Act. The state- 
ment, however, only shews the necessity for some more comprehen- 
sive, and, at the same time, more simple measure. This notice is 
written at sessions, where the writer holds a brief to prosecute one 
collier for stealing two ounces of tobacco from another. Four wit- 
nesses were brought a distance of fourteen miles, and had to stay 
two days at the county town in order that the inquiry might be 
made. A great proportion of the cases tried at sessions are little, 
if at all, more important than this, and the expense which they 
entail upon the country is very great. That the procedure might be 
altered so as to avoid a great part of this expense there can be 
little doubt. Mr. Oke says, in a note to the chapter on Summary 
Jurisdiction in Larceny,* that when the Criminal Justice Act was 
before Parliament he suggested that there should be but one Act 
applying to the subject of summary convictions for larcencies by 
persons of all ages ; and that '^ certain other offences should be placed 
within the summary jurisdiction." But he does not tell us how far 
he would have gone. The only difficulty is the constitutional right 
which an accused has to be tried by a jury. This right has, how- 
ever, been withdrawn in certain classes of cases on the ground of 
expediency and economy ; and if it can be shown satisfactorily that 
the substantial ends of justice will be equally gained by a summary 
trial, with certain safeguards, of all ordinary crime, there can be no 

* Vol. I., p. 741. 
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reason why the change should not he made. It would, of course, 
largely diminish the expenses of prosecuting crime in this country. 
The grave practical difficulty is in providing proper safeguards. At 
present the accused cannot he tried under any of the Acts creating sum- 
mary jurisdiction in larceny unless he consents. It certainly would he 
a strong measure to withdraw this privilege from an accused, and 
vre infer firom the wording of Mr. Oke*s note that he does not propose 
in any case to do so. But so long as this right is reserved, we can 
see no reason why all ordinary criminal offences should not he triahle 
before justices. There would he no possible ohjection to such a 
change if every petty sessions' Bench were presided over hy a paid 
and responsible stipendiaiy justice. If the appointment of paid 
stipendiary justices were made imperative in all towns where there 
were more than 5,000 inhabitants there would be no difficulty in 
arranging that every petty sessional division in the kingdom should 
be thus presided over. In that case, one other step forward might 
be made. Instead of being obliged to ask the accused whether he 
consents to have the charge tried before them,* the Bench might then 
be empowered, after the examination of all the witnesses for the 
prosecution has been completed, to tell the accused that they will 
proceed to try the charge against him unless he objects. This 
nominal difference in the mode of putting the question to the accused 
would make a very material difference in the number of cases which 
went to sessions or assizes. 

Precedents in Pleading ; vnth copious Notes on Pleading, Practice, 
and Evidence. By the late Joseph Chitty, Jun., Esq. Third 
Edition, by the late Tompson Chitty, Esq., and by Leofiic Temple, 
B. G. Williams, and Charles Jeffi'eys, Esqrs., Barristers-at-Law. 
In Two Parts. Loudon : Butterworths. 1868. 

Notwithstanding the great value of the precedents in Chitty, Jun., 
this is the first edition of the work which has appeared since the 
passing of the Common Law Procedure Act, 1852. The edition of 
the late Mr. Pearson, which had been published a few years before 
that important epoch in the history of pleading, was a most useful 
book and of great reputation in the profession. It has been with us 
for long a matter of regret that no one had adapted the precedents 
it contained to the requirements of the existing law. Even under 
the new system we have never consulted it without obtaining 
valuable information and important suggestions. Without dis- 
paraging other works on pleading which have since appeared, we 
never felt satisfied, when any difficult matter arose, without looking 
into Pearson's Chitty, Jun. The precedents, although they con- 
tained much antiquated matter, had all been carefully drawn, and 
the ob8er7ations and notes were admirably condensed and eminently 
practical. The work was not a mere collection of forms, but a 
storehouse of law. 

* 18 & 19 Vict., c. 126, s. 2. 
VOL. XXVI.— NO. LI. M 
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We hail therefore with much satisfaction the present edition of 
a work to which we owe a great deal. Its appearance has been 
delayed by the long illness and subsequent death of the late Mr. 
Tompson Chitty, who originally began its preparation. The present 
editors have completed the portion of the work left unfinished by 
him, and they have endeavoured, as far as possible, to carry his 
views into effect. The work which has been done has been well 
done. The former plan of the publication has been preserved, and 
although much of the labour of the editors has been in the way of 
subtraction, we know well the difficulty and anxiety which this 
involves. 

The precedents are neatly and succinctly drawn, and are numerous 
and varied, while copious references are made to forms in the books. 
There cannot be better models of pleading than the precedents which 
are given. We have observed few instances in which it is possible 
to state what is necessary to be averred in a more condensed manner. 
The observations and notes have been carefully revised, and recent 
changes and decisions added. We cannot pay the editors a greater 
compliment than by saying, that the work has been remodelled by 
them as it would have been done by the late Mr. Pearson, if he had 
lived to perform the task which has fallen to them. 

The Tenures of Kent. By Charles J. Elton, late Fellow of Queen's 
College, Oxford, and of Lincoln's-Inn, Barrister-at-Law. London : 
Parker and Co. 1867. 

A Treatise of Commons and Waste Lands, with special reference to 
the Law of Approvement. By the same. London : Wildy and 
Sons. 1868. 

We have received these important volumes too near the period of 
going to press to permit the attempt to give an adequate notice of 
their contents. This much, however, we can say, that we have 
derived a great deal of instruction and gratification from the perusal 
of both. 

The purpose of the first is twofold : the correction of common 
errors as to what is the Kentish gavelkind ; and the setting forth of 
the evils accruing from the uncertainties of its application to existing 
Kentish estates. We have few exceptions to make to the author's 
performance as to the first, and only one to the second. If the records 
of the Kentish tenures have been suffered to fall into oblivion, if no 
man knows now, unless he be as painstaking an antiquary as Mr. 
Elton himself, what lands are disga veiled and what are not, and if no 
prescription can restore the tenure of gavelkind when once destroyed, 
it is very obvious that the titles to nearly the whole of Kent are in a 
very precarious state indeed, and great must be the trouble of her 
conveyancers. All this so clearly appears from Mr. Elton's learned 
and interesting exposition, that we gladly recommend his book to 
the confidence of our readers, only observing, as we said before, tha 
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we have one exception to make, which is, that we do not very well 
understand the distinction which he takes between •* the end of the 
reign of Richard IL" and all subsequent periods, when he says that a 
tenure in gavelkind, the essence whereof it is to have been more 
ancient than the conquest, and, therefore, of necessity, is incapable of 
new creation or limitation, may, nevertheless, be good and lawful if 
created not later than the end of the reign of Richard II. (pp. 35, 
108, 110, 112.) Our other exceptions relate solely to the first of the 
learned author's two objects ; the definition of the tenure itself. He 
is very anxious to have it understood that gavelkind is a tenure, and 
not a custom , the conunon law of Kent, and of nowhere else ; un- 
known to this day beyond Kent, and not to be confounded with other 
local laws, under which iuheritances are partible, such as the customs 
of counties, towns, and manors in various parts of England, the 
" Consultudo Wallioe," and Tanistry, the " lewd custom of the Irishry '' 
as Sii* John Davis hath it. We cannot agree with Mr. Elton in any 
one of these points. There is no magic in words, and " tenure " is but 
" holding," and could, for the people of the prefeudal times, when 
gavelkind was the common law of all England, mean nothing more. 
It was not until after the conquest that the word *' tenure " acquired 
its importance, and our actual fiction that all land is '^ in tenure ** 
mesne or in capite from the king, became the law of England. But 
by that time, too, gavelkind or old socage was disappearing fast 
from the face of the land, except only in Kent, where the conquerors' 
hands were bound by treaty, and in a few other rural and urban 
districts, where the burgess's red gold might buy for it, or the lords' 
mercy or indifference might accord it, permission to exist. The only 
difference, therefore, between these last localities and the ancient 
kingdom of Kent was, that they enjoyed, under the name of customs, 
what Kent claimed to hold of common right, i.e, by common law. As 
to Wales, we are surprised to think that at this time of day any per- 
son can doubt what Sir Francis Palgrave has so well established, the 
general identity of the leading features in the laws of property, of 
family, and police, by which the Keltic, Teutonic, and Scandinavian 
inhabitancies of this island were governed in the earliest times of their 
respective histories, and which were not, by any means, effaced by 
defeat and subjugation. The etymology of gavelkind is not clear ; it 
is claimed by ih^ English, it is claimed by the Cymry speech. But 
that the thing was in Wales, the Statutum Wallioe of Edward I. tells 
us, and Mr. Elton, who has so convincingly shewn in the case of the 
Drengage tenure, that it is no argument against some of his prece- 
dents that the name " Dreng " is not mentioned there, ought to be 
the last man in the world to take exception to Consuetudo Wallioe being 
rendered by ** Welsh gavelkind." As to Tanistry, which pace magistri 
18 " Irish gavelkind," we have more than we can attempt to say in 
8^ch a note as this. Suffice it that, so far from thinking it in any 
I'espect alien to the gavelkind of our Saxon fathers, we see in it the 
first fragment of the chain of traditions and institutions, whereby the 
primeval Aryan families were knitted together in the east, and the 
unity of its successive swarms of emigrants north, south, an^ west, 

M 2 
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can even now be proved and established. For partibility of inberit- 
ance presupposes entirety of inheritance, that is to say, succession 
undivided and perpetual ; such as it was in Vedic times ; such as it 
still is in the East ; such as, after passing through the intermediate 
Keltic and Teutonic forms described by Caesar and Tacitus, and the 
Brehons, it has ceased to be within the United Kingdom, and nearly 
every part of Europe. It has come even to be considered by us the 
badge of degenerate race, and, albeit, repealed in 1778 (seventy-five 
years afterwards) the Irish Act of the 2 Ann. c. 6, s. 10., is stiU pre- 
sent to record for our edification (and belike to serve Mr. Gladstone 
and Hr. Bright for a precedent for a perfect remodelling of 
Irish real property law, set in good Protestant and Tory times) 
how, sanctifying their proceediugs by invoking '^ the policy of 
weakening the Boman Catholic interest in Ireland," the Orange 
Parliament of that country enacted that '* the lands of Papists should 
be descendible, according to the gavelkind custom, unless the heir 
conformed within a given time^*' or, as our author correctly puts it, 
*' unless the heir should be a Protestant." 

Of the second work on our list, it is praise enough to say, that it is 
worthy of the author of the other. The intricate and often contra- 
dictory law of profits in alieno solo is here ascertained with diligence 
and skill, and expounded with clearness. It has appeared at an 
opportune time. We cannot doubt that the information and learning 
which Mr. Elton has devoted to the subject of approvement, wiU 
materially assist in the solution of some of the points now in contro- 
versy anent Wimbledon Common and Hampstead Heath. 

The County Courts Acts, Rules and Orders (Common Law and 
Equity), and the Jurisdiction and Practice under the Statutes relat- 
ing to Probate, Charitable Trusts, Friendly Societies, Industrial 
and Provident Societies, Literary and Scientific Institutions, Mer- 
chant Shipping, Customs, Succession Duty, Metropolitan Buildings, 
Alkali Works, and Joint Stock Companies ; with Chapters upon 
Administration, Trusts, Mortgages, Specific Performance, Infants, 
Partnership, and Injunctions ; and Summaries of the Law relating 
to Interrogatories, the Inspection and Discovery of Documents, 
Attachment of Debts, and to Mistake, Accident, and Fraud, as 
grounds of Equitable Defence ; with Forms, Schedules of Costs 
and a copious Index ; by John Short and Edwyn Jones, Esqs., 
Barristers-at-Law. London : Horace Cox, 10, Wellington Street. 
1868. 

At a time when there is so much said about the desirability, if not 
the necessity, for blending the two professions of attorney and barris- 
ter, it is refreshing to find that there are young men at the Bar who 
are not content with sitting in chambers, waiting until the '^ conven- 
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tional attorney " informs one or other, or the both, that ** their bread 
is bnttered for life," or words to that effect. The authors of this 
valuable and exhaustive '^ compendium " have not waited to be patro- 
nized, if they need patronage ; but they have, by earnest, diligent 
labour, confided a boon that we conceive must soon be in the hands, 
not only of the county court practitioner, whether he be a London or 
country attorney, or a London or country barrister, but also in the 
chambers or offices of the profession at large. 

In the present work, our authors tell us, in a pre&ce which would 
alone attract attention, that their '^ endeavour has been to place before 
the profession a completely annotated edition of those Acts of Parlia- 
ment which confer a common law and equitable jurisdiction upon the 
county courts, and a collection of the various statutes or portions of 
statutes^ such as the Probate Act, the Joint Stock Companies Act, 
Sec, &c., which create what may be described as the extraordinary 
jurisdiction of these tribunals." 

In our view, there is but one way to write a law book, the subject 
matter of which is to elucidate any statute or statutes, and that is, to 
give the statutes themselves with the various decisions upon them in 
the way of note. This has been the plan followed in the present work, 
and the result is, that in a volume of moderate bulk, we have what 
may be termed the county court practical statutes. 

There are, however, in addition to this merit — a very great one in 
our opinion— others to which we will call attention. To the country 
practitioner '' forms, orders, and rules " are of importance, and here 
we have the bulk of them ready to hand. 

We have carefully examined the work of our authors in several 
respects, and we are bound to do honour to their diligence. We see 
that they have expended great labour in collecting the cases^ and 
noting them in the proper places. 

But while we think we should fail in our duty as critics, were we not 
to say that the present volume not only stands comparison with ** Pol- 
lock and Nichols," and even '* Davis," but is even more complete than 
either or both of those admirable works, we must also take some ex- 
ception to the dogmatic tone of some of the notes, and we will add, 
^t in several respects, as it certainly appears to us, our authors have 
&inned in matters of omission and commission. 

Among the more noticeable enactments of the last two or three 
years, the County Court Act of 1867 may be placed, and it has been 
the subject of severe criticism, as most of our readers are aware. 
We concede our authors' notes are voluminous, in fact, almost 
too voluminous in matter of suggestion (although many of those 
^ggestions are valuable, and will be found to be so in actual practice) 
but they have failed to point out the difference upon s. 4 (the ale-scores 
section) that there is between that section and the 12 th of the 24 
Geo. 2, c. 40 (" The Tippling Act ") ; and we may further say, that 
'^e take exception to their final note upon this same section, which 
the question to which we have referred to arises. 

It must not be supposed that we find fault with the writers of 
these notes simply because we happen to differ upon several points. 
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but we should have preferred a somewliat less dogmatic tone, espe- 
cially where the subject is difficult, and the commentators youug. 

The work, however, is far too valuable, the utility and industry 
displayed in it far too great, to permit us to do otherwise than saj, 
that we heartily commend it to the profession. 

The American Law Review, July, 1868. Boston : Little, Brown, 
&Co. 

Amokg the various articles of interest to be found in this number, 
wo would particularly mention those on a Code on Private Interna- 
tioual Law, and on the Liability of Telegraph Companies, as well 
deserving a perusal. Our readers are aware of the extensive infor- 
mation with respect to current American Law which this periodical 
contains. The number now before us is marked by the same ability 
which has distinguished this serial from its commencement. 
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COUNCIL OP LAW BBPORTINa. 

The Council of Law Reporting submit the following report for 
1867 to the subscribers to the Law Reports, and to the legal 
profession. The report for 1866 was published on the 17th of 
June, 1867, and the present report has been delayed in conse- 
quence of the examination of the accounts by the auditors appointed 
by the editors and reporters pursuant to the bar scheme, and other 
unavoidable circumstances. An account of the receipts and ex- 
penditure for the years 1866 and 1867 is appended to the report. 

^^ Receipts, — ^The receipts for prepaid subscriptions in 1866 
amounted to £20,334 18s. ; in 1867 to £21,860 16s. 4d. The aver- 
age of the two years was £21,097 17s. 2d. During these two years 
the ftirther sum of £503 16s. 7d. was received for interest on tem- 
porary investments ; these investmenta consisted of cash to the credit 
of the Council at the Union Bank, which was placed on deposit at the 
current rates of interest. Credit is also taken for the sum of 
£1,255 5s. Id. ; this is the amount of the net balances up to the 31st 
of December, 1867, then due from the agents of Messrs. Clowes 
in India, the Colonies, and America, and most of which are accounted 
for by Messrs. Clowes as since received. The total amount thus 
realised during the years 1866 and 1867 was £43,954 16s. The 
sums received for prepaid subscriptions during the current year, up 
to the 30th Junei, 1868, amount to £21,102 6s., and this sum will be 
increased by the amount which will be due from the agents of Messrs. 
Clowes in India, the Colonies, and America at the end of the year, 
and also by further sums as may be received for prepaid subscriptions 
up to the 31st of October next (the prepaid subscriptions for 1869 
"^1 commence on the 1st of November). Thus the receipts for pre- 
paid subscriptions during the present year, up to the 30th of June, 
1868, exceed those for the entire year, 1866, and also the average of 
the two entire years — 1866 and 1867. Upon the average of the 
three years the actual receipts from prepaid subscriptions have ex- 
ceeded £21,000 per annum. This sum is exclusive of moneys 
received and receivable through Messrs. Clowes' agents in India, the 
Colonies, and America. The council at the commencement of their 
proceedings based their engagements upon the result of a three 
years' trial. The special guarantee of the first moiety of the salaries 
of the editors and reporters in aid of the subscription list was for three 
years. This guarantee, which was suggested by the vice-chairman, Mr. 
Daniel, out of abundant caution, has never been called into operation, 
and is now at an end ; the first moiety of the salaries for this the third 
jear having been provided for out of the subscriptions for the year. 



168 Events of the Quarter. 

The contract with Messrs. Clowes for printing and distribution iwras 
also for three years certain, and expires this year. By one of the 
terms of it, they are entitled to the option of continuing the contract 
for a further period of four years, the terms to be reconsidered ; and 
they have akeady, by a letter dated the 17th of July instant, applied 
under such option to continue the contract for that period, subject to 
any minor modifications the council may see fit to propose. This 
application, to which the council have acceded, shews the confidence 
entertained by Messrs. Clowes in the future of the law reports. The 
three years' experience which the council have now had of the income 
which the law reports has yielded, seems to them to justify the con- 
clusion that these reports, if properly conducted, will yield a perma- 
nent income of at least £21,000 per annum ; and that such income 
will probably increase, if the principle of the bar scheme be adhered 
to^ and independent professional control be maintained as the main- 
spring of management. Although the council regard the continuance 
of the large professional support they have hitherto received as 
evidence that the law reports, as hitherto published, are on the whole 
satisfactory, they are by no means insensible to the fact that they are 
still capable of improvement ; and, profiting by the three years 
of experience, the council will direct close attention to the future 
efficiency of the reports, without, as they hope, in any way diminish- 
ing the responsibility of the editors and reporters, or unduly trench- 
ing upon their proper functions. 

" Expenditure, — The accounts shew the expenditure for the two 
years 1866, 1867, under the three heads of management, printers' 
charges, and salaries. 

" Management — ^The charges under this head date from the 1st of 
February, 1865, when the council first came into existence, by the 
appointment, in pursuance of the bar scheme, of members of Lincoln's 
Inn, the Inner Temple, the Middle Temple, and the Incorporated 
Law Society. These charges are exclusive of the salary of the secre- 
tary, which is included in the item for salaries. 

^'Printers' Charges. — These charges consist of accounts of Messrs. 
Clowes for printing, publishing, and distributing the reports, weekly 
notes, and statutes to prepaying subscribers. The distribution 
involves free delivery within the limits of the Inland and Ocean 
British postage. For delivery beyond those limits, a sum for extra 
postage is charged to subscribers by Messrs. Clowes. The council 
employ an independent printer as auditor to examine Messrs. Clowes' 
accounts, and see that the details are correct and the charges in con- 
formity with their contract ; these accounts are made out and 
audited quarterly, and when audited, are paid. The accounts have 
been made out, audited, and paid up to the 30th of June last, and 
Messrs. Clowes have about £600 in hand towards the expenses of 
the current quarter. The printing charges for 1867 exceeded those 
of 1866 by the sum of £344 7s. lid. ; this excess was owing chiefly 
to the increased size of the volume of statutes for 1867. Upon the 
two quarters of the present year, ending the 30th June, a saving of 
about £1,000 has been efiected, and a saving of about equal amount 
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IS expected to be made in the two next quarters ; making an expected 
saving upon the printers' charges for 1868 of about £2,000. 

" Salaries, — ^The council, in accordance with the bar scheme, 
guarantee the editors and reporters one moiety of their maximum 
salaries. This moiety is the first charge upon the subscriptions 
received in each year. Hitherto, including the present year, the council 
have provided for this charge by investing and retaining a sufficient 
sum to meet it. Although guaranteeing only one moiety, the council 
have always been and still are very desirous that the maximum 
salaries should be paid ; but the second moiety is payable out of the 
subscriptions only, and not until after the costs of management and 
printers' charges have been paid. During the first year, Messrs. 
Clowes consented to the maximum salaries being paid in full, without 
insisting upon their priority as respected the second moiety. The 
amount of subscriptions received, together with the stock in hand, 
reckoned at subscription prices, are more than sufficient for that pur- 
pose. The salaries thus paid in 1866 amounted to £11,667 lOs. 
This payment, added to the printers' charges, exceeded the amount 
received for subscriptions by the sum of £5,002 17s. Id., but was 
less than that amount added to the subscription price of the stock in 
hand by upwards of £1,000. 

"The prepaid subscriptions for 1866 (£20,344 18s.) were more 
than sufficient to pay the guaranteed salaries (£5,833 158.), the 
printers' charges (£13,670 5s. Id.), and the cost of management 
(£254 Us. 3d.) (together £19,758 14s.4d), by the sum of £576 3s. 8d . 
In the year 1867, the editors and reporters received their 
guaranteed moiety, and one-fourth part of the second moiety; that is, 
five-eighths of the maximum salary. The sums thus paid for salaries 
in 1867 amounted to £7,417 10s., and this sum, added to the 
printers' charges for 1867 (£14,014 138.), and the cost of manage- 
ment (£254 14s. 3d.) together (£21,686 I7s. 3a.), was less than the 
amount received for prepaid subscriptions in 1867 by the sum of 
£173 19s. Id. These figures demonstrate that in each of the years 
1866 and 1867 the amount actually received for the prepaid subscrip- 
tions has been more than sufficient to pay the guaranteed salaries, 
the cost of management, and the whole of the printers' charges. These 
are the only charges which it is the interest of the subscribers to 
know and be assured the council have funds to meet. All beyond, 
tip to the payment of the maximum salaries in full, is a mere ques- 
tion of prospective advantage to the editors and reporters — an advan- 
tage which the council, although not in any way bound, are 
undoubtedly anxious to obtain for them. 

" The editors and reporters have, in accordance with the provisions 
of the bar scheme, appointed two of their own body to investigate 
the accounts of the council. This investigation has but recently 
been concluded. The accounts have been ascertained to be correct ; 
aud the auditors have made certain suggestions, having for their 
object the diminution of future expense, and the increase of future 
subscriptions. From the explanations already given it will be seen 
that the present excess of payments to the e(Utors and reporters is 
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» 
not a balance of liabilities over receipts, but is due to the liberality 

of Messrs. Clowes ia waiving the priority to which they were 
entitled. The surplus stock now in hand, estimated at half the 
subscription price, is, however, more than sufficient by £996 14s. lid. 
to meet this excess. The surplus stock is gradually being subscribed 
for at the full subscription price, and, though the process may be 
slowt the result is reasonably certain ; but whether the excess be 
ever made good or not, or whether the surplus stock be ever sub- 
scribed for or not, neither the future operations of the council, nor 
the future prospects of the law reports, or of the subscribers in 
respect of them, can be prejudiced. The subscriptions during the 
past three years have been more than sufficient to answer all those 
requirements which are essential to the supply of the reports to the 
subscribers; namely, payment of the guaranteed salaries^ the costs 
of management, and the charges for printing and distribution ; and 
the council rely with confidence upon the subscriptions for future 
years being in like manner sufficient for the same requirements. 

" It would be contrary to experience if the fact Avere otherwise. 
The council make no bad debts ; they have no interest on capital to 
provide for; they have no rent or taxes to pay for houses, or 
chambers, or offices ; they are not burdened with salaries, or com- 
mission, or expenses of travelling agents ; they have no proprietors' 
profits to secure. The sum applicable to the second moiety of the 
maximum salaries represents the surplus of the gross receipts after 
payment of those charges which make up the necessary cost of pro- 
duction. The council are satisfied with the present position and 
financial prospects of the undertaking. 

" Changes in (he Council, — Sir G. M. Giffard, upon receiving his 
appointment as vice-chancellor in March last, sent in his resignation. 
The vacancy has been filled up by the appointment by the Inner 
Temple of Mr. Henry Warwick Cole, Q.C., who has taken his seat. 
The vacancies which have been occasioned among the ex-officio 
members of the council by the elevation to the Bench of Sir C. J. 
Selwyn and Sir Robert Phillimore, have been supplied by the 
accession of the present Solicitor-General, Sir W. B. Brett, and the 
Queen's advocate, Sir Travers Twiss. 

'* The Statutes and Digest. — The publication of the statutes was 
no part of the bar scheme, nor of the original object of the council, 
but was adopted at the request of subscribers. This publication 
has been attended with an expense which is considered by many 
subscribers to be greater than the advantages secured by it. From 
a return laid before Parliament on the 15th of May last, it appears 
that, in consequence of a suggestion made by Sir J. G. Shaw 
Lcfevre to Mr. Secretary Hardy, the question of separating the 
public local Acts from the public laws of the whole country is likely 
to be taken into consideration by the Home Secretaiy. The council 
therefore think it desirable to keep open the question whether some 
alteration should not be made next year with reference to the 
statutes. The council have been for some time very anxious that 
subscribers from the commencement should be supplied gratis with a 
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digest of the cases reported, and some progress has been made 
towards the preparation of such a digest; but the question of 
expense could not be overlooked. There seems ground for hoping 
that a digest of the cases for the three previous years may be 
delivered with the January, or, at latest, the February part for 
1869; and the council will direct their attention to this object, in 
the hope of being able to accomplish it. 

" American and Colonial Subscriptions, — The council have ascer- 
tained that a large demand exists in America for the law reports, 
but that the full advantages of this demand cannot be secured so 
long as British copyright is not protected in America by a convention 
between the two countries. The equity and common law series of 
the law reports continue to be reprinted at Philadelphia in Parts, as 
imported from this country ; the English edition will continue to be 
supplied to the public libraries throughout the States and leading 
members of the American bar, under arrangements made by Messrs. 
Clowes, with the sanction of the council. The council also feel 
themselves justified in looking forward to considerably increased 
subscriptions in India and the colonies, especially Australia. 

'' In conclusion, the council desire to congratulate their professional 
brethren in Ireland upon the success which has attended the estab- 
lishment in that country of the Irish law reports, and to notice 
the advantages which, by adopting the principle of the English bar 
scheme, have been secured to all parties in Ireland by the fusion of 
existing interests and the extinguishment of unnecessary rivalry — a 
result which has been accomplished without sacrificing any of the 
real benefits of independent reporting. 

By Order, 
(Signed) Boundell Palmer, 

Benchers' Beading Boom, Chairman. 

Lincoln's Inn. 

30M Julyy 1868. 

REPORT OF THE SELECT COMMITTEE ON SPECIAL AND COMMON JURIES. 

The Select Committee appointed to inquire and take evidence as to 
the law and practice relating to the summoning, attendance, and 
remunerating of special and common juries, as to any alterations 
which ought to be made therein, have considered the matters referred 
to them and have agreed to the following report : — 

1. That the law now in force relating to the matters referred to 
your Committee, is to be found in the Acts of 6 Geo. 4, c. 30 (*' An 
Act for Consolidating and Amending the Laws relative to Jurors and 
Juries")* and 15 and 16 Vict., c.'76, ss. 105-113 ("The Common 
Law Procedure Act, 1852 "), and 25 and 26 Vict., c. 107 C' The 
Juries Act, 1852 ''). 

2. There are also certain statutes, charters, grants, and writs, 
either still existing, or of which in some places the benefit is still 
claimed, by which exemptions from the general law are set up, and 
not unfrequently allowed. These exemptions (together with some 
others particularly allowed), though not directly referred to your 
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Committee, have appeared to them to have a sufficient bearing on 
the subject of this inquiry to warrant their consideration with 
reference to the summoning and attendance of jurymen, and thej 
have accordingly agreed to some recommendations on the subject. 

3. In investigatiDg the existing law and practice, and their 
deficiencies, their attention has been, in the first place, directed to 
the fi>rmation of the jurors' list. The mode of preparing this list, 
which is the basis of all subsequent proceedings towards securing 
a proper supply of jurors for the trial of causes both criminal and 
ciyil, is pointed out in 6 Geo. 4, c 50, ss. 1-12. Your Committee 
examined sereral witnesses of great experience, from whom they 
received valuable suggestions as to the defects which are now 
common in these lists, and as to their remedies, and have embodied 
the results of their inquiries in the shape of recommendations at the 
end of this report. 

4. Your Committee have received a considerable amount of 
testimony as to the very imperfect manner in which special jury lists 
are at present formed out of the above general Msts. The subject 
is one of considerable difficulty, but they believe that by the adop- 
tion of the further revision recommended by them, and by giving 
a larger discretionary power to the sherifi^, the special jury lists might 
be increased to a very great extent, and jurymen thus relieved irom 
grievances of which they now justly complain. 

5. Your Committee are of opinion, notwithstanding the doubts 
expressed by some of the witnesses, that there is no good reason 
why the system provided by the Common Law Procedure Act, 1852, 
should not be adopted in London and Middlesex for the summon- 
ing of special jurors, as well as in the country. If any incon- 
venience should be found to arise from its adoption, they think that 
such inconvenience would soon be remedied by the power, which 
they do not propose to take away from the parties, of having a 
special special-jury, according to the old practice now in force, if the 
court or a judge should think fit (see 15 and 16 Vict, c. 76, s. 108). 

6. Your Committee have also much evidence and valuable sug- 
gestions upon other important matters connected with the summon- 
ing, attendance, and remuneration of special and common jurors, 
especiaUy upon the very inadequate remuneration and unreasonably 
long attendance of the latter, but they do not feel it necessary, 
beyond referring to the evidence, to enter into detail as to these 
natters, but beg at once to submit the following : — 

(1.) That the jury lists ought to be prepared with greater care, and 
to contain the names of many persons who are now either legally, or 
through negligence, omitted ; and in order to ensure these objects, 
your Conmiittee recommend — 

That the overseers should be paid for their expenses in the pre- 
paration of the lists ; 

That the lists should be revised by the guardians of the poor 
before being sent to the justices ; 

That the overseers should be liable to a penalty for negligence in 
he preparation of the lists as well as for wilful misconduct; 
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And that the present exemptions from serving on juries should be 
carefuUj considered, and many of them ought to be abolished, and 
tliose retained, should be defined and enumerated in some Act to be 
passed relating to the subject. 

(2.) That the mode of summoning special jurors for the trial of 
causes in London and Middlesex should be assimilated to that pro- 
vided by "The Common Law Procedure Act, 1852,*' for the trial of 
causes in other parts of England. 

(3.) That a panel of not less than 30 special jurymen in each court 
sliould be returned each sittings for Middlesex and London for the 
trial of all special juries, and that special jurymen summoned for 
any one court be liable to serve, in case of necessity, in any of the 
other courts. 

(4.) That the special jury list should be separately revised by the 
guardians of the poor, and that much more care should be bestowed 
than at present, in order to include therein persons qualified for 
special jurymen ; and that persons duly qualified by education and 
property, as well as esquires, bankers, and merchants, ought to be 
placed on the special jury list. 

(5.) That the practice of relieving persons liable to serve as grand 
jurymen from the duty of serving as common or special jurymen 
ought to be abolished ; and that their services as grand jurymen 
ought only to count as service as jurymen. 

(6.) That the names be taken by rotation from the jury list, and 
that no one be called upon to serve a second time until Uie whole list 
be fairly and fully exhausted. 

(7.) That a notice of not less than four days be given to every 
juryman summoned to attend the sittings of the courts. 

(8.) That no juryman be summoned, as now frequently happens, to 
serve in more than one court on the same day. 

(9.) That the ordinary attendance of jurymen ought not to exceed 
one week at a time. 

(10.) That the remuneration of special and common jurymen be 
made " per diem," and not by cause, and that such remuneration be 
at the rate of one guinea a day for special, and ten shillings a day 
for common jurymen. 

(11.) That better accommodation than at present exists in most 
courts of justice ought to be provided for jurymen. 

7. During their investigation other subjects connected with the 
jury laws have come under the cognizance of your Committee; 
but believing that they were not strictly within the terms of 
reference, your Committee forbear from any special recommendation 
on these points ; they believe, however, that such particulars are well 
worthy the future attention of Parliament,^ e, g,y the power of having 
a special jury in criminal cases, the reduction of the present number 
of the jury, and the expediency of making such alteration in the 
qualifications of jurymen as may best ensure the selection of edu- 
cated and intelligent men to perform duties so onerous and so 
responsible. 
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REPORT OF THE IRISH CHURCH COlOaSSION. 

The Report of thelrish Church Commission has at length appeared. 
The following is the summary of the suggestions with which the 
commission conclude their report : — 

1. A further consolidation of dioceses and a reduction in the 
number and (with one exception) in the incomes of the bishops. 

2. A corresponding reduction in the number of cathedral establish- 
ments, so that they shall not exceed the number of bishoprics. 

3. A reduction in the number of archdeacons. 

4. The suppression of all dignities and offices in the dissolved 
cathedral corporations. 

5. A re-arrangement of benefices to meet the exigencies of the 
Church population, and a more equitable adjustment of income to 
services. 

6. That with a view to re-arrangement, the duty be imposed upon 
the Board of Ecclesiastical Commissioners of taking the necessary 
proceedings for the union, division, or alteration of benefices. 

7. That the existing powers of suspending appointment to bene- 
fices be extended to all cases where for twelvemonths next before 
the time of suspension Divine service shall not have been performed, 
and also to benefices in royal or ecclesiastical patronage, where the 
Church population is under 40 in number. In each case provision 
to be made for such spiritual duties as are requisite. 

8. That an additional ad valorem tax be imposed upon all bene- 
fices above £300 a-year,'in which the Church population does not 
amount to 100 in number. 

9. That payment of the expenses of providing the elements for the 
Holy Communion, or for music in any churches not cathedral, out of 
the funds of the Ecclesiastical Commissioners, be discontinued, and 
that in no cases, except where the parishioners are unable to provide 
for the services of a parish clerk, shall a salary to a parish clerk be 
paid by the commissioners, and that in such cases the offices of parish 
clerk and sexton be consolidated, if practicable. 

10. That the expense of maintaining the ecclesiastical courts and 
registries be defrayed by the general fund vested in the Ecclesias- 
tical Commissioners, and that the clergy be thereupon relieved fix)m 
the visitation fees. 

11. That the period for repayment of building loans from the 
Ecclesiastical Commissioners be extended. 

12. That the estates of all the capitular bodies, and such estates of 
the bishoprics as shall not be allocated for the endowment of those 
retained, shall be transferred to the Board of Ecclesiastical Com- 
missioners. 

13. That the surplus arising from all property vested in the 
Ecclesiastical Commissioners shall be applicable, at their discretion, 
for the suitable augmentation of benefices inadequately endowed. 

14. That with a view to cany out these recommendations, and 
others of a subordinate character, and for the purposes of a more 
eflfective management of Church property, the constitution of the 
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Board of Ecclesiastical Commissioners be improved and its powers 
enlarged. 

15. That the expense of converting leaseholds into perpetuities be 
diminished ; and with this object, that the amount of purchase- 
monej be ascertained, with such alterations of the present system as 
have been suggested. 

16. That increased facilities be given for leasing lands belonpng 
to the parochial clergy, and that the power to lease be vested in the 
Ecclesiastical Commissioners. 

17. That the owners of land liable to pay tithe-rentcharge, be 
empowered to redeem their liabQity. 

18. That provision be made to prevent ecclesiastical persons 
alienating or incumbering by deed their official incomes. 

19. That more stringent and summary powers of enforcing resi- 
dence be given to the bishops and ecclesiastical courts. 

BEPOBT ON THE EXTRADITION LAWS. 

The Select Committee of the House of Commons appointed to 
inquire into the state of our treaty relations with foreign govern- 
ments regarding extradition, with a view to the adoption of a more 
permanent and uniform policy, have agreed to the following report. 
— *' That it is desirable that greater facilities should be given than 
now exist for making arrangements with foreign States ^r the sur- 
render to them of persons accused of the commission of crimes in the 
territory of such States respectively, and who have escaped to this 
country, and for the surrender by them to the Government of the 
United Kingdom of persons accused of crimes, who have escaped 
to their territories from this country. That the list of crimes 
which should form the subject of extradition between this country 
and foreign countries requires to be carefully considered, but might, 
with advantage to the public interests, be made more comprehensive 
than the list of crimes enumerated in the only three treaties of extra- 
dition now in force between the United Kingdom and other 
countries — namely, Prance, the United States, and Denmark. That 
a general Act of Parliament should be passed, enabling Her Majesty, 
by Order in Council, to declare that persons accused, upon proper 
and duly authenticated prima facie evidence, of the commission of 
any of the crimes to be enumerated in such Act should be surren- 
dered to any foreign government, within whose jurisdiction such 
crime is alleged to have been committed, and with which arrange- 
ments have been made for the extradition of persons accused of 
crimes; provided that the evidence should, with the exceptions 
mentioned in the 5 & 6 Vict., c. 75, s.2, and the 29 & 30 Vict., 
p« 121, be such as would justify the committal of the offender for trial 
if the crime had been committed in England. That every arrange- 
ment should be required by the Act of Parliament to be terminable 
hy either party, at any time, after the expiration of a moderate 
period of notice. That it shall be required by the Act of Parliament 
that every such arrangement should expressly except from the 
liability to extradition such persons as are accused of crimes which 
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• 

are deemed, by the party to the arrangement of whom the surrender 
is demanded, to be of a political character ; provided that any 
person accused of a crime which is deemed, by the party to the 
arrangement of whom the surrender is demanded, to constitate 
assassination, or an attempt to assassinate, shall not be included in 
this exception. That copies of every such arrangement, and of the 
Order in Council which embodies it, shall be laid before either 
House of Parliament, within six weeks of the issue of such, order, 
if Parliament be then sitting, or if it be not then sitting, then 
within six weeks of the next meeting of Parliament. That every 
such arrangement should contain an express stipulation that no 
person surrendered shall be put on his trial, or detained within 
the State to which he is surrendered, for any crime committed 
previous to his surrender, other than that on account of which he 
has been surrendered, without having been previously restored, or 
having had an opportunity of returning to the territory of the State 
making the surrender. That it be one condition of such arrange- 
ments, on the part of the United Kingdom, with respect to any 
prisoner who shall be ordered by competent authority to be surren- 
dered to any foreign government, that he be remanded to safe 
custody for a limited period — say fifteen days — before final surrender, 
and he be informed, by the authority making such order and remand, 
that it is competent for him to apply in the meantime for a writ of 
habeas corpus. That upon the hearing of the case on habeas corpus 
it shall be open to the accused to question the bona fides of the 
demand for his extradition, upon the ground that his surrender has, 
in fact, been sought for political reasons. That all legal proceed- 
ings necessary for the surrender of an ofiender by the United 
Kingdom, on account of a crime committed in a foreign country, 
should originate in an application before the principal metropolitan 
police-court. That the Act, the 29 & 30 Vict., c. 121, which expires 
this year, making certain provisions with respect to the admission 
of judicial or official documents, or copies thereof, in evidence 
against persons accused of crimes, in accordance with the extra- 
dition treaties naw in force, should be further temporarily 
oontinued," 

THE SCOTCH LAW-COMMISSION. 

The Lord-Advocate has sent to the Edinburgh newspapers the 
following correspondence between himself and Lord Westbury in 
regard to the Scotch Law-Commission : — 

" 75, Lancaster Gate^ W.^ Oct, 9. 

" Dear Lord-Advocate,*— I have had the honour of receiving your 
letter on the subject of the intended Scotch Judicature Commission. 
Some delay has occurred in my receipt of it, in consequence of its 
being misdirected. You inform me that the Government deems it 
desirable that Lord Colonsay should be the head of the Commission. 
I have the greatest respect and regard for Lord Colonsay, and am 
glad of your decision. You also tell me that Sir R. Palmer has 
consented to serve on the Commission, and I congratulate you upon 
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it. I am therefore less reluctant than I should otherwise have heen 
to say that I must beg you to withdraw my name from the Com- 
mission. Since my return from Scotland I have been in a bad state 
of health, and am told that it is most necessary for me to seek a 
warmer climate before Christmas, and to remain there during the 
first three months of the approaching year. Notwithstanding, there- 
fore, the great interest I feel in the subject of the Commission, and 
my conviction of the necessity of a thorough reform of the Scotch 
courts and their practice and procedure, I am compelled to leave 
the work to other and better hands. I am now on my way to the 
Continent, and with my best wishes for the success of the Com- 
mission, 

*« Believe me, dear Lord- Advocate, 

" Yours very sincerely, 

(( ^^r£STBtTSV 

" The Bight Hon. the Lord- Advocate." 

" 76, Lancaster Gate, W., Oct. 9. 

Dear Lord- Advocate, — ^I was grieved and surprised to find in 

the Times of this morning an extract from the Scotsman, stating 

that the Scotch Law Commission had been issued, and stating the 

order of the names of the Commissioners, my name appearing after 

Lord Colonsay's. In your letter to me dated the 30th of September 

last you mention the proposed appointment of Lord Colonsay, and 

desire to know whether Ihe arrangement would be agreeable to me. 

■That letter was, by some neglect, directed to me at a place where I 

have ceased to reside for three years, and in consequence the letter 

was not received by me until the 8th of October. On the same day 

I sent you my answer. After all the delay that has occurred since I 

first pressed on the Grovernment the propriety of issuing this Com- 

Dussion, it was hardly too much to expect that you would have 

"Waited for my answer to your letter. You had no authority to place 

niy name on the Commission in any order save according to my rank 

and right of precedence, which is the usual rule. I am sorry to 

have received this slight from you. I must beg you to strike my 

name out of the Commission, and to make it pubSc that I decline to 

serve upon it. 

** I have the honour to be, your faithful Servant, 

*^ WESTBtJRT. 

'' The Lord-Advocate." 



'^Edinburgh, Oct. 10, 1868. 

*^Dear Lord Westbury, — I regret exceedingly that anything 
done by me connected with the Scotch Law Commission should 
nave given your lordship the least annoyance. In my letter of 
September 30, 1 stated that, as I did not anticipate your lordship 
could give such attendance at the sittings of the Commission (which 
^ould take place chiefly in Edinburgh) as might be expected from 
^ne chairman, it was intended, if you did not disapprove, to appoint 
^ chairman Lord Colonsay, who is resident in Edinburgh when 
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not in the House of Lords. Before sending the letter I asked my 
messenger in Spring-gardens to ascertain where your lordship 
was at the time residing, and he reported to me that you were 
residing at Hackwood-park. Not having received any letter in 
answer, and not doubting that the letter had reached your lordship 
at the address reported to me, I assumed that your lordship con- 
curred in the arrangement ; and the Commission was ordered to 
be issued, as it was hoped there might be a meeting before the 
Court met. Your lordship's first letter, received by me last night 
on my return from Glasgow, stated no objection to the above 
arrangement, but at the same time intimated to me a desire to 
withdraw your lordship's name from the Commission, owing to 
your bad state of health since your return from Scotland, and the 
advice you have received to spend the winter and part of the spring 
in a warmer climate. I intended to answer this letter by the first 
post of to-day, earnestly requesting your lordship to allow your 
name to continue on the Commission, as it might be in your 
lordship's power to join in its deliberations in the course of next 
year, and several months would probably be required to obtain 
information and evidence on various matters connected with the 
Scotch Courts. The English Law Commission has been in existence 
for a year, and no report has yet been made. This morning brought 
me your lordship's second letter, and in it I regret to observe that 
there is an impression in your mind that you have received a slight 
from me. I regret that your lordship should think it possible 
that any such slight has been either intended or given. The rule 
at the Home- Office in issuing a commission is that the chairman 
is indicated by his being the first name in the Commission; and 
this is invariably done, although there should be other commissioners 
of higher rank on the Commission. I do not remember whether 
I explained in my letter to you that the chairman's name would be 
first given, but I thought your lordship knew that such is the 
practice. The clerk who wrote the Commission made out the list 
of names in a difierent order from that of precedence, placing my 
own name after the Lord Justice Clerk and Sir Roundel! Palmer's, 
and placing Sir Boundell Palmer before one of our Scotch judges ; 
and in other respects I think that strict precedence has been departed 
from. But certainly there was no disrespect intended to any one. 
I trust that your lordship will still allow your name to remain on 
the Commission, in the hope that on your return from ypur foreign 
residence in spring you will be able to take part in the deliberations 
of the Commissioners, which I have no doubt will by that time he 
still in a position which would render your lordship's assistance 
most valuable in arriving at the proper recommendations to be 
reported. 

" I have the honour to be, dear Lord Westbury, 

" Yours very faithfully, 

"Edwabd S. Gordch/* 
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"75, Lancaster Gate, W.y Oct. 11. 
" Dear Lord- Advocate, — ^I am convinced that you are incapable 
of offering to me intentionally a public affront, still, what you did 
not intend has been done, and from the want on your part of a little 
care and consideration. You must feel, on the least reflection, that 
it was a mockery to send me a letter on the 30th of September to 
ask if an arrangement most important, at least to me, would be 
* agreeable * to me, and three or four days afterwards, without wait- 
ing for an answer, to direct this arrangement to be carried into effect. 
I have always answered your letters promptly, and it was not likely 
that I should bave left such a letter unnoticed. The conclusion you 
ought to bave drawn from the fact of receiving no answer was that 
the letter bad not reached me. Even if your letter had not been 
misdirected, tbrough great carelessness, you ought not to have 
calculated, at this time of the year, on its immediately reaching me. 
Had your messenger made inquiry at my town residence, or had you 
looked into any one of the ordinary * Red Books ' or * Blue Books,' 
my residence in the country would have been at once ascertained. 
You will forgive me, therefore, if I cannot accept your conclusion 
that, in consequence of not hearing from me in the interval between 
the 1st of October and the day when you gave orders for the 
arrangement of the names as they now appear in the Commission, 
you were justified in concluding that I had received your letter, and 
assented to your proposal. You wiU pardon me also if I see in what 
has passed dear proof that you and certain persons in Edinburgh 
had determined that Lord Colonsay should be the head and regulate 
the inquiries of the Commission, and that you were indifferent* 
whether I assented to it or not. I have read the names of your 
Commissioners, and I decline to serve on your Commission with 
much regret. 

^'I have the honour to be, your faithful Servant, 
" The Bight Hon. the Lord Advocate. " Wbstburt. 

'^P.S. As it may be right to send our correspondence to a Scotch 
newspaper, will you do me the fiivour to direct your secretary to 
send me a copy of my second letter to you, dated the 9th of 
October I" 



^« Edinhurghy Oct. 16, 1868. 
^' Dear Lord Westbury, — I really thought I had taken the best 
zneans of ascertaining that my letter should reach your Lordship in 
due course when I sent a telegram to my messenger asking him to 
^certain where you then were residing, in case your Lordship might 
"6 from home. I trusted that he would inquire at your town resi-- 
^^nce, and therefore never doubted that the address he sent me was 
correct. It never occurred to me that the proposal to appoint Lord 
Colonsay chairman could be regarded as a matter of much impor- 
tance, except as relieving your Lordship from the more troublesome 
duties of that office,— least of all that it could be regarded as an 
^ont For if there was the slightest possibility of its being so 
regarded the proposal would never have been made by me ; and I 
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think from the terms of your Lordship's first letter of the 9th (it 
was received here on the 9th) your Lordship did not then consider 
the matter in that light. Permit me again, however, to express my 
regret that any error on my part should have caused your Lordship 
the slightest annoyance. I am glad to say that the opinion of the 
puhlic appears to he that the Commission contains a fair representa- 
tion of all interests and views ientertained in reference to the subject 
of inquiry ; and I would still venture to express the hope that yon 
will consent to act under it. As requested, I send copies of your 
Lordship's two letters dated 9th, as, in the event of any publication 
of the correspondence, I presume that the whole of it will appear. 
**I have the honour to be, dear Lord Westbury, yours very 

*^^^""y' '^Edwabd S. Gordon/' 

«* Edinburgh, Oct. 19, 1868. 
" Dear Lord Westbury, — ^The publication of your letter to Mr. 
James Anderson, Q.C., in to-day's Scotsman, leaves me bo alterna- 
tive but to send our recent correspondence to the newspapers. I 
regret being obliged to take this course, but the terms of your 
Lordship's letter to Mr. Anderson and his action upon it render it 
necessary. 
" I have the honour to be, dear Lord Westbury, yours faithfully, 

"Edward S. Gordon." 



The Lord-Advocate expresses regret that he did not keep a copy 
of his letter of the 30th ult., not considering it at the time to be of 
material consequence. 

Lord Westbury, in his letter to Mr. Anderson, Q.C., states the 
circumstances of the case as given in his correspondence with the 
Lord- Advocate. With regard to the withdrawal of his name from 
the ConomissioB, he says :— r 

'* The reason 'for my doing so will, I think, be obvious to you ; 
but, that I might not hurt the feelings of anybody, I gave as a reason 
(what is quite true) the weak state of my healthy and that I had been 
recommended to pass the winter and early spring abroad." 

Lord Westbury then says : — 

** It was clear that certain persons in Edinburgh had determined 
that Lord Colonsay should be at the head of the Commission, and 
that they hastened to accomplish this object before they could be 
interrupted by any remonstrance from me. On reading the names 
of the Commissioners I was struck in the first place by the omission 
of yours. I had always expressed my opinion that you ought to be 
a member if you were willing to accept it. I was also much sur- 
prised and grieved at the composition of the Commission. My 
conviction is that it cannot be an instrument to accomplish the re- 
sults that are needed. The consequence is that I have written again 
to the Lord- Advocate positively declining to be a member of such a 
Commissioni and peremptorily desiring that my name may be struck 
out of it. You may make any use of this letter which you think 
right. I would willingly put my offended dignity in my pocket if I 
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thought the Commission as constituted could be worked for the real 
good of the lieges ; but I do not think it can." 

THE SOCIAL SCIENCE ASSOCIATION. 

The Annual Congress of this Association commenced at Bliming- 
ham, on September 30th last, and ended on October 7th, under the 
presidency of the Earl of Carnarvon. 

The Right Hon. W. N. Massej was the president of the Jurispru- 
dence Department, and Mr. Vernon Harcourt, Q.C., and Sir Walter 
Crofton, C.B., respectively, were chairmen of the International Law 
and Repression of Crime sections. 

Mr. Massey in his address referred to the amendments which of 
late years had been made in the law, and offered some observations 
jpon trial by jury — private property at sea — bankruptcy — ^the laws 
relating to married women, &c. 

In the International Law section a paper was read by Dr. Pank- 
burst on '^ Under what Circumstances ought Change of Nationality 
to be Authorised?" in which he urged that a person should bo 
empowered to deuationalize himself by consent of the State which ho 
wishes to enter, a formal transfer of allegiance should be effected, 
and provision should be made for a temporary return to the State. 
Such doctrines he said would be consistent with the interest of 
modern civilization. 

Papers were read on the subject of '* Ought Private Property at 
Sea to be Exempt from Capture during War?" by Mr. E. C. Clarke, 
Mr. Alfred Field, and Lord Hobart. The two former took a histo- 
rical view of international law, and they all urged the free trading 
of vessels except within the limits of a blockade, and the protection 
of property whether in neutrals or the enemy's ships. 

In the Municipal Law Section three papers were read on the Re- 
organisation of our Courts. Mr. A. J. Williams read an exhaustive 
paper in which he went generally into the subject, and urged that 
thorough re-organisation was needed. Mr. Daniel, Q.C., Mr. Neate, 
M.P., and Mr. Evans followed, each taking up a different branch of 
the subject with a similar view. 

Mr. Arthur Hobhouse Q.C., Mr. G. J. Johnson, and Mr. W. S. 
Cookson subscribed papers on the question of the Property of Married 
Women, each of which dealt with the subject from a separate point of 
view, but all agreeing that a change in the law was necessary, but 
that great caution must be used in not going too far. 

Bankruptcy was treated of by Mr. Howgreave in a paper of 
considerable length, which was followed, as indeed were all the 
papers on the special questions in this section, by animated dis- 
cussions. Mr. Howgreave's suggestions were the following :—l. A 
tlivision of bankrupts' estates into two classes, over and under £300. 
2. A realisation and division of assets wholly by the official assignee, 
cv junior official assignee. 3. The appointment of inspectors by 
the creditors to represent them, to act as auditors of the official 
assignees' accounts, and to have a general control over the official 
assignees. 4. A diminution of the power of solicitors and reduction 
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of their charges. 5. The appointment of an official auctioneer. 
6. Raising the court fund in an equitable manner. 7. The establish* 
ment of a court of appeal, consisting of three commissioners. 8. 
Granting the court control over compositions and arrangements. 

In this section papers were also read by Mr. F. Hill on ** The 
Principles and Functions of Government/' by Mr. A. V. Newton 
and Mr. W. Spence on the "Patent Laws," by Dr. Edgar and 
Dr. Waddilove "On the Marriage Laws," by Mr. Mozlej on 
" Martial Law," by Mr. C. H. Bracebridge on " Coroner's 
Inquests and Magistrates' Committals," and Mrs. Baines on ^^The 
Legal Aspect of the Domestic Servant Question." 

In the Repression of Crime Section, the subject of the extension 
of the Reformatory System to adults was handled by Mr. M. D. 
Hill, Q.C., Mr. T. B. LI. Baker and Mr. Tallack. Mr. E. W. 
Hollond had a paper on the Vagrancy Question, and the Rev. J. L. 
Elliot, Mr. Safford, and Mr. Beggs, wrote on the subject of the 
Principal Causes of Crime from a Social Point of View. Sir "Walter 
Crofton, besides an address on " The Criminal Classes and their 
Control,'* had a paper on " The Principles of Criminal Treatment." 
Other papers of less iniportance were read in the section. 

The departments were very well attended, and the discussions on 
the various subjects were ably maintained. 

COURTS OP CONCILIATION. 

At a special meeting of the Manchester Chamber of Commerce 
held recently the request of two deputations recently made to them 
respecting the establishment of courts of conciliation were con- 
sidered, and the following resolution adopted thereon : — "That 
the Chamber, having considered the proposition of the Manchester 
and Salford Trades* Council, and of the Free Labour Registration 
Society, requesting the Chamber to assist in the formation of a 
court of arbitration in cases of trade disputes, desires to express its 
readiness to comply with their wishes. At the same time, the 
Board desires to state that the Chamber cannot recognise or approve 
interests apart from the general good, and wishes to guard itself 
against any expression of approval of rules and regulations formed 
solely to promote sectional interests, and hinder the free exercise of 
skill and industry among the working classes." 

PRIVATE EXECUTIONS. 

The authorities at the Home Office have sent a circular to the 
governors of the different gaols, laying down the following rules 
with respect to private executions : — 1. For the sake of uniformity, 
it is recommended that executions should take place at the hour of 
eight a.m. on the first day after the intervention of three Sundap 
from the day on which sentence is passed. 2. The mode of execu- 
tion, and the ceremonies attending it, to be the same as heretofore 
in use. 3. A black flag to be hoisted at the moment of execution 
upon a staff placed on an elevated and conspicuous part of the 
prison, and to remain displayed for one hour, 4. The bell for the 
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prison^ or if an arrangement can be made for that purpose, the bell 
of the parish or other neighbouring church, to be tolled for fifteen 
minutes before and fifteen minutes after the execution. 

AMALGAMATION OF THE LEGAL PBOFESSIOKS. 

A MEETING of thci Leeds Law Society, and of deputations of the 
law societies of neighbouring large towns, was held at Leeds, on 
Friday, the 25th September, to consider the remarks of Mr. Justice 
Hannen, at the late annual meeting of the Solicitors' Benevolent 
Association, on the subject of the amalgamation of the two branches 
of the legal profession. Deputations attended from the law societies 
of Manchester, Liverpool, Birmingham, Newcastle, and Hull. Mr. 
John Bulmer, of Leeds, occupied the chair. 

A paper was read by Mr. Jevons, of Liyerpool, advocating the 
establishment of a Law University conmion to both branches of the 
profession, the degrees of which should be the sole basis for deter- 
mining the status and rank in the profession of all practitioners 
alike. After considerable discussion on Mr. Jevons's paper, in 
which reference was frequently made to the before-mentioned speech 
of Mr. Justice Hannen, and to the speech of Mr. Field, Q.C., at the 
same meeting, and likewise to the report of the Inns of Court Com- 
mission of 1855, and the professional practice in America and the 
several states of the continent and the colonies, the following reso- 
lutions were unanimously agreed to : — 

Moved by the Vice-President of the Liverpool Law Society, 
seconded by Mr. Roberts, Mayor of Hull — «* That the present status 
of our branch of the legal profession and their exclusion from all 
offices of honour and distinction, is unsatisfactory and injurious to 
the interests of the public ; especially having regard to the fact, that 
before admission to our branch of the legal profession, examinations 
of a stringent character as to knowledge of the law are required, 
whilst in respect to the bar no test of legal knowledge is necessary." 

Moved by Mr. Lowndes, of Liverpool, seconded by Mr. Saunders, 
of Birmingham — "That the tendency of modem legislation to 
continue and extend the exclusion of attorneys from various offices 
and appointments for which their education specially qualifies them, 
calls for united action on their part to remove this injustice, and that 
it is only necessary to call the attention of the bar and the public to 
the |matter in order to ensure their co-operation in devising a 
remedy." 

Moved by Mr. Jevons, of Liverpool, seconded by Mr. Thos. 
Marshall, M.A., of Leeds — " That the time has come when pro- 
vision should be made for the foundation of a L§,w University, 
which should be open to both branches of the profession without 
distinction, and that the means of providing an institution already 
exist in the funds at the disposal of the Inns of Court and Lms 
of Chancery, which were originally common to both branches of the 
profession." 

Moved by the President of the Manchester Law Society, seconded 
by the President of the Newcastle Law Society — '^That the fore- 
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going resolutions and the paper of Mr. Jevons be referred to a 
proyisional committee for consideration, with instructions to invite 
tke co-operation of the bar of our branch of the profession generally, 
and to report to a future meeting, to be summoned in such mode 
and at such place and time as they shall determine." 

A committee was then formed, of which Mr. John Bulmer, of 
Leeds, was appointed treasurer, and Mr. W. A. Jerons, of Liverpool, 
honorary secretary, pro tern, 

LECTUBES OK LEGAL ANTIQUITIES. 

" It may be mentioned," says the Journal of Jurisprudence and Scottish 
Law Magazine, "as a piece of news, that the Professor of Constitutional 
Law and Constitutional History in the University of Edinburgh pro- 
poses to give ten lectures next winter session in a room adjoining 
the Farliunent House. The Syllabus has been issued, and embraces 
many important subjects on which little information can be had in 
ordinary books. Might we suggest that there is room for '' extra 
mural" lectures on law as well as medicine in our metropolitan 
school of law ? We regretted, when a laudable attempt to begin 
such a course under the sanction of the University, was recently 
frustrated ; and we may be allowed to express a hope that the very 
competent gentlemen to whom the idea occurred may be induced still 
to carry it out in the approaching winter. Such a course, as it 
naturally deals with special subjects, implies no censure of tlie 
ordinary professional teaching of the law. The law chairs are 
intended for the teaching of the whole law, and cannot always 
descend to the detailed treatment of particular branches in which an 
extra mural lecturer may properly indulge. Fit subjects for such 
lectures might be found in Commercial law, or the Conflict of Laws; 
and none perhaps could be more useful or attractive than a course on 
the Law of England, for the teaching of which indeed a special 
chair ought to be founded in the metropolitan university. 

LORD CURRIEHILL. 

Mr. John Marshall, better known by his courtesy title of Lord 
Curriehill, who quite recently retired from the Scottish Bench after 
sixteen years' service as a Lord of Session, died at Curriehill, his 
seat, in Midlothian, on October 27. His lordship, who was born in 
1794, was the son of Mr. John Marshall, of Garbiston, Wigtonshire. 
He was educated at the University of Edinburgh, and was admitted 
a member of the Faculty of Advocates, in November, 1818. In 
March, 1852, he was elected Dean of the Faculty, and in November, 
the same year, was raised to the Bench as a judge of the Scotch 
Court of Session, when he assumed the title of Lord Curriehill. He 
was also a Commissioner of Supply, a Justice of the Peace for 
Edinburgh, a Member of the Judicial aud Legislative Societies of 
that city ; owing to failing health he had recently resigned his judge- 
ship, in which he was succeeded by Mr. John Dundas, the Sheriff of 
Selkirkshire. — Solicitors* Journal, 
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THB HON. JUDGB BBKWICK. 

AuoNO the victiins of the accident to the Irish Mail at Abergele 
was Judge Berwick^ the amiable and much respected Judge of the 
Bankruptcy and Insolvency Court in Ireland. We extract the 
following from the Irish Law Times, 

'^ In the discharge of his judicial duties he was remarkable for his 
desire to give the fullest consideration to everything that could 
elucidate the case before him, and, even at the expense of time, and 
much personal trouble, to do justice to all the parties concerned. 
In truth, his anxiety to act with perfect fairness sometimes partook 
of an almost morbid character, and gave an air of hesitancy to 
decisions upon which, in reality, his mind experienced no feelings 
of doubt. 

''The learned judge was a son of the Bev. Edward Berwick, 
rector of Esker, Lucan, county Dublin. His mother was a 
sister of the illustrious Henry Gratten ; and Mr. Edward Berwick, 
the present President of the Queen's College, Galway, is another 
of her sons. Walter, the subject of this notice, was called to 
the Bar in 1826, and in 1840 was invested with the silk gown 
of a Queen's Counsel. Five years previous to this event he had 
been appointed assistant-barrister of the county of Waterford, 
which he held until 1847, when he was transferred to the East 
Riding of the county of Cork. At the quarter sessions of the 
latter county he continued to preside until the year 1859, when 
under the Falmerston administration he was raised to the Bench, 
as one of the judges of the Court of Bankruptcy, in succession 
to the late Judge Macan. In the year 1855 he received the dignity 
of serjeant-at-law. Thus he may be said to have been performing 
judicial functions for upwards of thirty-three years. But other 
important duties have also, and during the same period, fallen to 
his share. He was selected as one of the conmiissioners to inquire 
into and report upon the lamentable affair that happened at Dolly's 
Brae, which had, for one of its results, the removal from the com- 
mission of the peace of Lord Boden and the Messrs. Beers. 

'* The Deputy- Judge, who had been appointed to act during the 
temporary absence of Judge Berwick, on taking his seat, subse- 
quent to the sad event, said — *I wish to say that I thought it 
roy duty to come down here, this being the day appointed for 
^J sitting here as deputy -judge ; but still I think I would only 
be consulting the feelings of bo& branches of the profession in pay- 
ing a mark of respect to the memory of the late lamented Judge 
Berwick by adjourning the court after discharging any pressing or 
important business. It is the usual course to adopt on such occasions, 
but certainly never more necessary than on the present occasion, 
when we have to lament a circumstance so disastrous as to deprive 
us of the learned judge, and bringing so much sorrow to so many 
families. It is more incumbent on us now, as we learn that this is 
the day upon which the — bodies I was going to say, but rather rem- 
nants of those who perished are to be interred in one grave. It is 
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not my intention to allude to the high and distingnished talents, and 
the many eminent aerrices rendered bj the kte judge, as well as the 
paina and zeal with which he discharged his judicial duties. I need 
not aaj it to yon who are the better judges— -I shall leave it to others 
to speak of these matters, as they can do it much more efficiently and 
ably than I can. I was acquainted with him in private life, and I 
regarded him, as all his friends did, with the greatest affection and 
esteem. He was an excellent son, that I know personally, and an 
excellent brother and friend. I therefore feel I shall best consult 
your wishes by manifesting in the only way that we can our respect 
for his memory, by allowing till to-morrow an adjournment of all the 
business of the court that is not of a peremptory character. I feel I 
could not do so for a longer period, but I am sure that, by paying 
this mark of respect to his memory, you will gratify his friends and 
relatives, when they find that such sympathy and regard was enter- 
tained for him/ 

'' BIr. Levy said, as one of the oldest practitioners in that court, and 
one who knew Judge Berwick intimately, and considering the awful 
nature of the calamity which deprived the public of such a man, he 
fully concurred in every word that his lordship had said. In doing so, 
he was certain that he expressed the feelings of both branches of the 
profession. It was due to the memory of Judge Berwick, that no 
business should be done on that day, and it was creditable to his lord- 
ship to have proposed an adjournment till to-morrow. All who knew 
Judge Berwick must have esteemed him for his high moral qualities, 
as well as his profound knowledge as a lawyer. His death had caused 
profound grief to all who knew him," 

Sib W. Hodqes.— The death of Sir William Hodges, Knight, Chief 
Justice and President of the Legislative Council at the Cape of Good 
Hope, took place at his residence, Sea Point House, near Cape Town 
on August 17. Sir William was the son of William Hodges, Esq., of 
Weymouth. He was bom in 180S, was educated at the University of 
London, and called to the bar at the Inner Temple in 1833. He 
held the office of Recorder of Poole from 1846 to 1858, in which year 
he was appointed Chief Justice at the Cape. He married, in 1835, 
Mary Scholler, daughter of James Sanders, Esq. He is known to 
the legal world as the author of the well known treatise on ^* The Law 
of Railways," the first edition of which appeared in 1845. 
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INNS OF COURT LECTURES. 

The following are the days and hours for the delivery of the public 
lectures, and for the attendance of the private classes : 

The Public Lectures on Constitutional Law and Legal History, at 
Lincoln's-inn Hall, on Wednesdays at 2 p.m. ; the first lecture on 
11th Nov. The Private Classes on Tuesdays, Thursdays, and 
Saturdays, at 10 a.m. ; first class meets on the 12th Nov, 

The Public Lectures on Equity, at Lincoln's-inn Hall, on Thurs- 
days (Elementary Lecture at 2 p.m. ; Advanced Lecture at 3 p.m.) ; 
the ^rst lecture on 12th Nov. The Private Classes on Mondays at 
3.45 and 4.30 p.m. ; Wednesdays and Fridays, at 3.15 and 4.15 p.m. ; 
first class meets on the 13th Nov. 

The Public Lectures on the Law of Real Property, &c., at Gray's- 
inn Hall, on Tuesdays (Elementary Lecture at 2 p.m. ; Advanced 
Lecture at 3 p.m.) ; the first lecture on 10th Nov. The Private 
Classes on Mondays, Wednesdays, and Fridays at 11.4S a.m, and 
12.45 p.m. ; first class meets on the 11th Nov. 

The Public Lectures on Jurisprudence, Civil, and International 
Law, at the Middle Temple Hall, on Fridays, at 2 p.m. ; the first 
lecture on the 13th Nov. The Private Classes on Tuesdays, Thurs- 
days, and Saturdays at 3.45 p.m ; first class meets on the 14th Nov. 
The Public Lectures on the Common Law, at the Inner Temple 
Hall, on Mondays (Elementary Lecture at 2 p.m. ; Advanced Lecture 
at 3 p.m.) ; the first lecture on 9th Nov. The Private Classes on 
Tuesdays, Thursdays, and Saturdays, at 11.45 a.m. and 12.45 p.m. ; 
first class meets on the 10th Nov. 

The Educational Term commences on the 1st Nov., and ends on 
the 22nd Dec. 

The First Public Lecture of this course will be delivered by the 
Reader on the Common Law, on Monday, the 9th Nov., at 2 p.m. 

The First Meeting of each Private Class will take place on the 
usual Morning or Evening of Meeting after the First Public Lecture 
on the same subject. 

Students who have been unable to attend a Lecture or Class of 
either of the Readers, and desire dispensation as a qualification for 
call to the Bar, should make application, with an explanation of the 
cause of such absence, in writing, to the Reader, during the course, 
or immediately after the delivery of the last Public Lecture of the 
course; and the Reader's report thereon, together with the applica- 
tion, will be forwarded to the Council of Legal Education, who 
alone have the power of granting dispensation. 

The Council have resolved that in no case shall Students be 
allowed to change from the Elementary to the Advanced courses of 
Lectures and Classes, or vice versa, while qualifying for call, to the 
Bar, or for the Examinations on the subjects of the Lectures. 
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APPOINTMENTS. 

The Queen has been pleased to appoint the Right Hon. Lord Colonsay; 
the Right Hon. Lord Westburj; the Right Hon. the Lord Justice 
General and President of the Court of Sessions in Scotland; the 
Right Hon. George Paton, Lord Justice Clerk ; Sir Roundell 
Palmer, Q.C., M.P. ; Edward Strathern Gordon, Esq., Lord Advo- 
cate; Edward Frederic Maitland, Esq. ; James Moncrieff, Esq., M.F.; 
George Sclater Booth, Esq., M.P. ; Andrew Rutherfurd Clark, Esq., 
Sheriff of Berwick ; Hugh Barclay, Esq., Sheriff Substitute of Perth ; 
William Smjthe, Esq.; Archibald Oit Ewiog, Esq.; George Harrisou, 
Esq. ; Thomas Graham Murray, Esq. ; Charles Morton, Esq. ; James 
Webster, Esq. ; John Boyd Baxter, Esq., and Adam Paterson, Esq., 
to be Commissioners to enquire into the constitution and jurisdiction 
of the various courts for the administration of justice, civil and 
criminal, in Scotland. Norman Macpherson, Esq., Professor of Scots 
Law in the University of Edinburgh, has been appointed Secretary 
to the Commission. 

The following have been appointed the three new judges autho- 
rised by the Election Petitions Act — Sir W. B. Brett, the Solicitor- 
General; Mr. Serjeant Hayes, and Mr. Anthony Cleasby, Q.C. 
Sir W. B. Brett, and Mr. Anthony Cleasby have had the degree o^ 
Serjeant-at-Law conferred upon them. 

Mr. Bacon, Q.C, has been appointed Commissioner in Bankruptcy 
for the London district, an office vacated by the death of Mr. Com- 
missioner Goulburn. 

Mr. Richard Baggally, Q.C., has been appointed Solicitor-General 
in the place of Sir William B. Brett, appointed Judge. 

Mr. John Richard Quain, Q.C, has been appointed Attorney- 
General of the County Palatine of Durham, vacant by the death of 
Stephen Temple, Esq., Q.C 

Mr. C G. Mere wether has been appointed Recorder of Leicester, 
in the place of Mr. Serjeant Hayes, appointed to the Bench. 

Mr. R. H. R. Marsham, of the Home Circuit, has been appointed 
Recorder of Maidstone, in the place of Sir Walter Riddell, resigned. 
The following have been appointed Revising Barristers : — 
Northern Circuit. — Mr. John Carter Heath, Mr. Richard 
Henegan Lawrie, Mr. Harrison Falkner Blair, Mr. Arthur Peel, 
Mr. Edmund Macrory, Mr. Thomas Wittenburg Wheeler, Mr. 
Thomas Irwin Barstow, Mr. Macafee, Mr. Henry Udall, Mr. John 
Hargrave Hodgson, Mr. William Lowers, Mr. Charles Warner 
Lewis, Mr. J. Dunnington Fletcher, Mr. George Xavier Segar, Mr. 
Edward Rushton, Mr. James Shell, Mr. William Henry Butler, Mr. 
Leofric Temple, Mr. William Robert M'Connell, Mr. John Hosack, 
Mr. John Henry Fawcett, Mr. T. H. James, Mr. W. B. Trevelyan, 
Mr. Littler, and Mr. Foard. 
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Norfolk Circuit. — Mr. Payne, Mr. J. B. Sargeaunt, Mr. James 
Cherry, Mr. F. D. Longe, Mr. Carlos Cooper, and Mr. W. Mayd. 

Western Circuit. — Mr. Edward Bullen, Mr. Arthur Charles, 
the Hon. Greville Howard, Mr. J. J. Hooper, Mr. James Mackonochie, 
Mr. W. Molesworth St. Aubyn, Mr. T. W". Saunders, and Mr. F. 
Snowden. 

Oxford Circuit. — ^Mr. Johnson Neale, Mr. F. K. Lenthall, Mr. 
R. A. Fisher, Mr. George Chance, Mr. R. Sawyer, and Mr. Gr. 
Browne. 

Midland Circuit. — ^Mr. Campbell Foster, Mr. F. Lushingtou, 
Mr. George Sills, Hon. Chandos Leigh, Mr. W. J. E. Bennett, Mr. 
J. E. Barker, Mr. E. A. Sparks, and Mr. C. J. G. Hannay. 

South Wales Circuit. — ^Mr. J. W. Bowen, Mr. G. B. Hughes, 
and Mr. C. E. Coleridge. 

North Wales Circuit. — ^Mr. Alfred Coxon, and Mr. Horatio 
Uoyd. 

Home Circuit. — Mr. George Francis, Mr. J. Philips, Mr. 
Hugh Cowie, Mr. C. G. Wotherspoon, Mr. A. M. Channel!, Mr. 
R. V. Williams, and Mr. D. G. McLeod. 

City and Liberty op Westminster. — ^Mr. Nassau John Senior. 
East Surrey. — ^Mr. John Hurrell. 
Middlesex. — Mr. O. J. Williamson. 

Mr. James Lowther, M.P., has succeeded Sir Michael Hicks Beach 
as Secretary to the Foor-Law Board, and Sir Michael Hicks Beach, 
M.P., has succeeded Sir James Fergusson as Under Secretary for the 
Home Office. 

Mr. Cotton, Sheriff-Elect for London and Middlesex, has 
appointed Mr. Alexander Crosley (of the firm of Crosley and Burn), 
to be his Under-Sheriff, and Mr. C. W. C. Hutton, the other Sheriff- 
Elect, has appointed Mr. Robert Slee (of the firm of Slee and 
Bobinson) to be his Under-Sheriff. 

Mr. Arthur Bailey has been appointed Joint- Clerk to the magis- 
trates of Bolton in the room of the late Mr. Langshaw. 

Mr. Thomas Ward Blagg, Town Clerk of 'St. Albajis, has been ap- 
pointed Registrar of the County Court at St. [Albans, vacant by the 
death of Mr. William Balcombe Simpson. 

Mr. R. R. A. Ellis has been appointed Registrar of the Sunderland 
County Court, in the room of Mr. J. E. Marshall, deceased. 

Mr. G. H. Hull, Solicitor, of Godalming, has been elected Coroner 
for the Western division of the County of Surrey, in the room of the 
late Mr. C. J. Woods. 

Mr. W. J. Bruty, Solicitor, has been appointed Registrar of the 
TValtham County Court, in the place of the late Mr. Siddell. 

Mr. George Armitage, Solicitor, has been appointed Clerk to the 
Board of Magistrates at Dewsbury. 

Messrs. Clifton and Hooper, Pi'octors and Notaries, of Worcester, 
have been appointed Joint Registrars of the Diocese, in the room of 
the Hon. and Rev. W. W. H. Lyttleton, resigned. 

Ireland. — Mr. Michael Harrison, the Solicitor-General for Ireland, 
has been appointed Judge of the Irish Bankruptcy Court, vacant by 
the death of the Hon. Walter Berwick. 
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Mr. Jolm Qme lEdlej, Barriflier-At-LaWy has been appointed 
down Froaeeator for the eomitj of BoacommoD, in the place of Mr. 
Bobert O'HaiBy reaigned. 

Mr. llioiiiaa Kemmia» Ciown Solicitor of the Leinater Circnit) has 
been appointed Solicitor to the Crown and Treasnrj in Ireland, in 
ancceaaion to Mr. Thomaa Moetyn, deceased. 

ScaiukXB. — ^Mr. George Dondas, Advocate, has been appointed 
one of the Lorda of SeaaoUy in the room of Lord Corrielull, re- 
aigned. 

Mr. A. Forbea Crordon, Collector of the Fee Fnnd of the Court of 
Seasion, baa been appointed Keeper of the Minnte Book of the Court 
of Session, vacant bj the death of Mr. J. A. Macrae. 

AppoiNTiaBHT. — ^Mr. John Hunter, Advocate, has been appointed 
Sheriff-Substitute of Peebles, in room of Mr. Arthur Burnett, who 
naa leaurneo. 

British Guiaka. — ^Mr. J. Lucie Smith, Attorney-General of 
British Guiana, has been appointed Chief Justice of the Sapreme 
Court, on the removal of Chief Justice Beaumont, and Mr. J. Fromsell 
Gilbert has been appointed to succeed Mr. Smith as Attomej- 
Grcueral. 

Caps of GtOOd Hope. — Mr. Justice Bell has been appointed 
acting Chief Justice and President over the Legislative Council of 
the Cape of Grood Hope, vacant bj the death of Sir W. Hodges. 

NswvouKDLAin). — Mr. John Hajward has been appointed 
an Assistant Judge of the Supreme Court of the Island of Newfonnd- 
land. 

St. HELsarA. — ^Mr. Joseph Stone Williams has been appointed 
Chief Justice of St Helena, in place of Mr. W. B. Phelps, deceased. 
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June. 



2l8t. BooTHBY, Mr. Justice^ Judge of the Supreme Court, South 
Australia. 

Jufy, 

17th, Wakei^ing, T. W. B., Esq,, Solicitor, aged 45. 

17th. Ellis, Charles W., Esq., Barrister-at-Law, aged 77. 

19th. BuLLEN, Edward, Esq., Special Pleader, aged 55. 

20tih. Day, John, Esq., Solicitor, aged 45. 

22Dd. Patebson, William J., Esq., Solicitor^ aged 33. 

26th. Dauntesey, John, Esq., Barrister-at-Law. 

27th. Temple, Stephen, Esq., Q.C., aged 62. 

28th. Waltebs, Melmoth, Esq., Barrister-at-Law, aged 74. 

3l8t. HoLTHOUSB, H. J., Esq., Barrister-at-Law, aged 56. 

August 

6th. Hahmond, John, Esq., Solicitor, aged 68. 
10th. SiDDBLL, J. W. F., Esq., Solicitor, aged 35. 
10th. Sadlbb, J. Dendy, Esq., Solicitor, aged 48. 
10th. Johnson, Henry, Esq., Solicitor, aged 48. 
^Vth. HoDOES, Sir William, EJiight, Chief Justice of the Cape < 

Good Hope, aged 60. 
^8th. Mabshall, J. E., Esq., Solicitor, aged 58. 
20th. Bbbwick, Hon. Walter, S.L., Senior Judge of the Court of 

Bankruptcy, Lreland. 
24th. Gk)nLBi7BN, Mr. Seijeant, Commissioner in Bankruptcy, 

aged 81. 
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September. 

3rd. HoBSFORDy T. Moor, Esq., Barrister-at-Law, aged 63. 

7th. CoTTK, James, Esq., aged 43. 

9th. Cartkb, R Hodges, Esq., Barrister-at-Law, aged 77. 
10th. Nakson, William, Esq., Solicitor, aged 74. 
10th. Bristowb, ISmon, Esq., Barrister-at-Law, aged 62. 
15th. Dawsok, Vesey T., Esq., Barrister-at-Law, aged 60. 
19th. Mabkham, T. Hugh, Esq., Barrister-at-Law, aged 42. 
l9Ui. MosTYN, Thomas, Esq., Crown and Treasury Solicitor for 

IreUmd. 
26ih. Aldbidgs, H. Mooring, Esq., Solicitor, aged 68* 
29 th. Smith, William, Esq., Solicitor, aged 83. 
30th. Dawson, Henry, Esq., Barrister-at-Law. 

October. 

2nd. Marshall, William, Esq., Solicitor, aged 35. 
11th. Henderson, Alfred, Esq., Solicitor, aged 49. 
11th. Manners, Thomas, Esq., Solicitor, aged 83. 
13th. GouGH, T. Tyndale Esq., Solicitor, aged 72. 
I4th. Owen, Herbert E., Barrister-at-Law, aged 58. 
I7tb. Hare, W. Ody, Esq., Solicitor, aged 82. 
21st. Evans, C, Esq., Barrister-at-Law. 
24th. Watson, William H., Esq., Solicitor, aged 70. 
27th. CuRRiEHiLL, Lord, late one of the judges of the Scotch Court 
of Session. 
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Abt. I.— jettison and general average. 

By J. T. Danson, Barrister-at'Law and Underwriter to the 
Thames and Mersey Insurance Company, Liverpool. 

T^HE law, as made known by the judgment in the case of 
Dickinson v. Jardine * is not satisfactory to merchants^ to 
shipowners, or to underwriters. In effect, it declares that 
m a given event. A, B, and C shall owe money to D, but that 
D is at present without legal (and practicable) means of 
recovery. An appeal will probably be made to the Legisla- 
ture to amend it by statute. Meanwhile it may be well to 
consider wherein, precisely, the law, as it is now made known, 
ialla short of what is required ; and how it may be made good. 

The facts of the particular case, so far as they are material, 
are few and simple. The plaintiff (a merchant) insured 
with the defendant (an underwriter) certain chests of tea, 
sent by the ship "Canute" from a Chinese to an English port. 
During the voyage, the ship being in imminent peril, some of 
these chests were, by the captain, and in order to save the 
ship, the freight, and the rest of the cargo, cast overboard. 

From the earliest times it has been matter of universal 
* Maritime Law Oases, Part XXIH., p. 26.— L. E., 3 Ex., 639. 
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agreement among maritime nations that the value of pro- 
perty so sacrificed ought, in justice, to be made good to the 
loser by contributions from the other interests concerned. 
Such is the law of England and of every maritime state in 
Europe and America. 

But we now find, from the Issue of this case, that the 
means of enforcing the obligation thus created are, in 
England, really unavailable. Hitherto it has been the 
invariable custom for the shipowner, on the arrival of the 
vessel, and on learning that any act of this description has 
been done, involving a sacrifice of any of the interests 
embarked (to save the rest), to have a formal protest made 
before a notary, recording the circumstances, and then to 
proceed to ascertain the extent of the sacrifice, and the 
value of the several interests served by It, and finally ^o 
have the several contributions settled by an average adjuster. 
In the meantime the shipowner received a deposit or security 
from consignees taking away their goods, and himself held 
the ship and freight subject to the admitted obligation, on 
his part, to contribute. In due order, on the completion of 
the adjustment. 

Of course, the obligation being simply to make good to 
the party whose property has been sacrificed for the common 
good the actual value of such property, and that by each of 
the contributories in proportion to the value of their several 
properties as saved by the sacrifice, it follows that the value 
taken in each Instance has been the value (as to the property 
saved) as it Is, and (as to the property sacrificed) as it 
would have been, on arrival at the port of destination— and 
not the value for which the several Interests In question might 
have been insured. And as, when the adjustment was 
completed, each contributor received from his underwriter 
only the amount of his contribution, and that only in the 
event of the insured value of his Interest having been at least 
as great as the real value thus declared, it followed tot 
where the Insured value exceeded (what would have been) 
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the actual arrived value, jettison for general average^ an 
distinguished from los3 by other sea perils, carried with it, 
under the usual practice^ in many instances, a certain dis- 
advantage to the party whose goods were thus sacrificed. It 
happened to be so in this case. The tea jettisoned, had it 
arrived, would not have been worth the sum it was insured 
for, and which would have been claimable for it had it been 
lost in any other way. Mr. Dickinson was not disposed to 
lose the difference ; and seeing that among the ^^ perils of 
the sea," si^ainst which it was insured by the defendant, was 
that of '^jettison," he sued his underwriter for the insured 
value of the tea lost. 

The custom of merchants, as above stated, was pleaded in 
defence; and evidence was given in proof of its existence. 
But the judges concurred (1) in deeming the evidence of an 
established custom insufficient; and (2) in declaring that, 
even if the custom were proved, it would not bar the claim. 
Judgment was therefore "given for the plaintiff. 

It is true the judges added the remark, that the under^' 
writer, on paying the claim, would stand, with reference to 
the other interests legally bound to contribute, in the positioK 
previously occupied by the plaintiff. But if the owner of 
cargo jettisoned be, as he undoubtedly is, ill-placed for col- 
lecting his own contributions, his underwriter is even worse. 

The immediate results of the judgment hardly admit of 
doubt. We must expect that, while a direqt and immediate 
remedy is available, it will be taken in preference to one 
^hich is necessarily indirect and not immediate. So owners 
of ship, or freight, or cargo, whose interests are thus sacrificed 
ior the common benefit must now be expected, if they are 
insured, to go at once to their underwriters. And their 
underwriters must pay. And what then ? The underwriter 
caimot collect the contributions of those who are ultimately 
liable. It is practically impossible for him to do* so. Tho 
Paramount necessities of commerce forbid delay after the 
atrival of the vesseh She must be discharged. Consignees 

o 2 
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of cargo want their goods^ and the owner wants his ship ioi 
other employment. 

The old practice^ it would appear^ is without legal sanction. 
The shipowner^ has^ it seems^ no rights strictly speakings to 
levy contributions, unless] it be to make good some general 
average sacrifice of his own property. Still this is^ by some, 
doubted. It is alleged that the case of Scaife v. Tobin^ 
decided by Lord Tenterden in 1832, affirms the right of the 
shipowner to hold cargo as security for general average in any 
form. The report of the case does not seem to bear out this 
view of it. His lordship said : — 

" There can be no doubt that if a person receives goods in pur- 
snance of a bill of lading, in which it is expressed that the goods 
are to be delivered to' him, he paying freight, he by implication 
engages to pay fireight, and so '^he^would to pay general average, 
if that were mentioned in a bill of lading. Bat here general average 
is not so mentioned. It may, perhaps, be pmdent in future to 
introduce into a bill of lading an express stipulation that the party 
receiving the goods shall pay general average ; but, if we were to 
hold the defendant liable for it in the present instance, we should be 
going one step further than we are warranted in doing by any decided 
case. It is true that the master has a lien on the goods for general 
average, and if he had exercised that right, and informed the 
defendant that if he took the goods he must pay the general average, 
and the defendant after such notice had taken the goods, there would 
then have been an implied, if not an express, contract on his part to 
pay it. It is said, that as the defendant had notice that the goods 
were subject to this charge before he received them, he is therefore 
liable to pay it. But I think the law will not imply a contract from 
the mere fact of knowledge that the goods were subject to a charge, 
unless it were accompanied with notice from the shipowner that he 
would insist on his right of lien. If there had been any established 
usage that a consignee should pay general average, that would have 
been evidence of an agreement on the part of the defendant to pay 
it in this case ; hut no such general usage is found. Then as to 
the coarse of dealing, it is found that the defendant sometimes 
paid general average ; but that expression is too general to raise by 
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implication a promise to pay in the present instance. Another 
argument is, that the defendant had funds in his hands, out of which 
he migbt have paid this charge ; hut the facts stated do not satis- 
factorily lead to that conclusion. We do not know whether he had 
or had not such funds without first seeing the accounts. A con- 
signee, who is absolute owner of the goods, is liable to pay general 
average, because the law throws upon him that liability. There is 
no other person to pay it. But a mere consignee, who is not the 
owner, is not liable, unless, before he receives them he is informed 
by the shipowner, or the master, that if he takes them he must pay 
it. The judgment of the court must be for the defendant." 

It is obyious that this judgment does not warrant the con- 
clusion that the shipowner (or master) is bound to collect 
general average on behalf of owners of cargo sacrificed. It 
does not even, say that he is entitled to do so. It says^ 
incidentally^ that he has a lien for general average — that is to 
say^ the general average there in question, which arose on the 
catting away of masts in a storm^ and so was due to himself. 
But it does not say that he is entitled to hold the cargo 
addressed to one consignee in order to enforce payment of 
general average arising on the sacrifice of cargo addressed to 
another. Further^ it suggests (as would seem to be the law) 
that a consignee (not owner) cannot be made liable for any 
general average^ unless it be enforced by lien^ and therefore 
not for general average arising on jettison of cargo at all, and 
only for general average arising on sacrifice of ship, when the 
shipowner shall, by a voluntary and prompt exercise of his 
common law right of lien, make good the liability in the first 
instance. And the judgment in Dickinson v. Jar dine would 
seem to deprive him of all motive to such voluntary action, 
excepting where he shall be uninsured, or the loss in 
question shall not be recoverable on his policy. 

What the shipowner has no right to do he is not likely to 
persevere in doing. The cargo will be delivered and the 
ship will depart on another voyage. 

No underwriter can legally move against the contributories 
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till he has acquired a right to do so by settling with, the 
assured ; and by the time he has done this^ the different 
interests will be severed, and removed from any liability to 
his controL This severance once accomplished, his remedy is 
practically destroyed. He cannot sue, with effect, any one of 
the parties liable to contribute, without first ascertaining the 
proper contribution of the party sued. To do this he must 
find out the value of the several interests which, were 
imperilled, and which were served by the act redounding to 
his injury. This finding out of values, preparatory to the 
assessment of the several contributions, the shipowner has 
hitherto done. He can do it with comparative ease. It is 
clear that the underwriter could not, in most cases, do it at 
all. Thus the contributories will often, if not always, escape. 

Even the most honest of contributories, who should be 
desirous of meeting fully and actively any claim that might 
fairly be made upon him, would find it difficult to do so. 
Until the value of all the interests concerned should be 
ascertained, and compared with the value of his interest, 
he would not know what he owed. The dishonest would 
be beyond reach; and their inaction alone would paralyse 
the rest. 

Then who would suffer — assuming that each party insured 
went direct to his underwriter, and left him to recoup 
himself as he best could ? 

The case of the shipowner is not quite free from doubt. 
It seems clear that he has a lien on the cargo for general 
average arising from any sacrifice or expenditure of his own 
property. And it is alleged that he is bound to use this 
lien, or, if he does not use it, to sue the several contribu- 
tories, before he can go to his underwriter. But any such 
allegation seems to be directly at variance with the judgment 
before us. This judgment obviously makes the underwriter 
liable, not because the owner of the cargo jettisoned had 
no other remedy, but simply because the terms of the 
policy covered *^ jettison." Now there is, apparently, no 
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form of loss or expenditure by a shipowner incurred under 
the kind of peril which constitutes general average (unless 
it be mere outlay of money in a foreign port), which may 
not also be fairly brought within the ordinary terms of the 
policy by which ships are insured. Indeed, if the terms of 
the policy did not cover the loss, there would seem to be 
no reason why the underwriter should be ultimately liable. 
The plain reading of this judgment would seem to be 
that, if the underwriter is liable at all, he is liable in the 
first instance. And this is confirmed by the reference of 
the Ohief Justice, in delivering the judgment, to the under- 
writer's liability to make good, at once, loss sustained by 
collision, even when there is a right of action by the assured 
against the parties causing the collision — a reference obviously 
intended to support the present judgment by marking its 
consistency with established law. 

The shipowner, then, who has sustained a loss by a 
general average act, would seem to stand much in the 
same position as an owner of cargo similarly injured, with 
the exception that, having, on the arrival of the vessel, 
possession of property belonging to the contributories, he 
may exercise the ordinary right of lien given by the common 
law in all analogous cases. But there seems to be no 
ground for alleging that he is bound to exercise this right, 
in this more than in any other instance in which circum- 
stances favour him with the opportunity of improving or 
hastening his ordinary legal remedy. 

The shipowner, then, might possibly elect to get paid in 
the usual roundabout way. But, though possible, this is 
^lot probable. Direct recourse to the underwriter will 
obviously be the more convenient course, even for him. 
And the shipowner, having no lien upon cargo arrived for 
the value of cargo jettisoned, it is not to be expected that 
even if, in the present state of the law, he should be urged 
by the underwriter to continue the old practice — detain the 
cargo, ascertain values, and demand deposit or security 
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for the oontribationa — ^he will venture^ in the absence of any 
obiioos and adequate motive^ to go so far beyond any power 
he has in law. 

The owner of cargo arrived^ no contribution or security 
for it being demanded, will, of course, take his goods^ and go 
aboat his business. If contribution be demanded, he has 
but to refuse it ; and the demand must be vdthdrawn. 

As to the owners of cargo uninsured, and jettisoned for 
the common benefit, they will either simply lose it, or be 
driyen to seek some (yet untried) remedy at law or in eqaity. 
We are told that for every wrong there is, in the law of 
£ngland| some such remedy. If so, it will be found. It 
will, perhaps, be difficult of application, in the absence of 
an authentic statement of the values of the several interests 
concerned. And, perhaps, we should not be far wrong if we 
assumed that it will be troublesome and costly — too much so 
to be practically available, except in extreme cases. Perhaps 
nothing better can be suggested than a bill in Chancery 
at the suit of the injured owner of cargo, against each of 
the contributories ; first, for a discovery of the value of 
their several interests ; and secondly, for an account of the 
sum due : in other words, an appeal to a Court of Equity to 
direct and compel performance of the process hitherto, by 
custom^ performed by the shipowner. 

As to owners of cargo insured, but warranted, in the 
policy, free from particular average, and a partial loss of 
which by jettison will not constitute a claim on the under- 
writer, they will, in effect, be uninsured, as to this form of 
general average. 

And here it may be worth while to consider, for a moment, 
what would be the probable result of an attempt by several 
underwriters, together with several uninsured owners, to 
collect, simultaneously, the various contributions due from 
several (perhaps many) contributories to each of them. 
Jettison is one of the simplest forms of a general average 
act* Yet it must affect both freight and cargOj and so, in 
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all probability, more than one underwriter. And the prac- 
tice of iDsuring cargo free from particular average is becoming 
more rather than less usual. 

In Bbort^ any enforcement, under the present law, of the 
obligation to pay general average would seem to be simply 
impracticable. 

To the underwriters, as a bodr/y the disadvantage of a mere 
discontinuance of the practice of assessing the loss by jettison, 
or by any other act of general average, upon the several 
interests concerned, would not, on the whole, probably be 
considerable. There is no reason why the amount lost should 
be increased merely because not distributed. 

Indeed^ if the distribution were not made, its cost, which 
now falls upon the underwriters concerned, would be saved. 
This consists (1) of the cost of ascertaining the values of 
the contributory interests, and (2) of the cost of adjusting 
the general average. 

It niust3 however, be admitted that some additional risk 
would probably be incurred. 

As regards jettison — the tendency to overload ships is 

one of constant operation ; and it can be kept in check 

only by influences bearing obviously on the interests of 

shipowners. Especially, captains may now be tempted to 

overload if the ready remedy of "jettison " will at once 

make the ship safe, and give the parties concerned the 

full insured value of what they may cast overboard. The 

(usually very facile) admission of "jettison" as loss by "a 

peril of the sea " has always involved some such danger ; 

but the restriction of the amount to be recovered to the 

amount actually lost kept it within moderate limits. That 

restriction is now removed. 

further, the check hitherto imposed upon the over- 
valuing of all interests for insurance by the inquiry into 
I'eal values always incidental to the levy of general average 
contributions, though indirect and not powerful, has had 
doubtless some effect. And, generally, the immediate pay- 
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ment by the underwriter of the insured value of goods 
jettisoned^ and of other property sacrificed at sea or 
expended abroad under circumstances which can seldom 
admit of efficient subsequent inquiry^ is^ no doubt, calculated 
to increase the quantity and to enhance the value of the 
property so lost at sea — ^more especially when the property 
in question is known to be going to a bad market. 

But of course all such forms of additional risk^ if incurred, 
will ultimately find expression in an increase of the premium 
of insurance. This would cover the underwriter. The 
consequent addition to the cost of conveying goods by sea 
is matter for the public at large to consider. 

But neither underwriters, nor shipowners, nor merchants, 
so far as they have yet taken counsel together, seem satisfied 
with the contemplation of this result. 

It is proposed by some that, in order to put back things 
as nearly as may be into the old groove, underwriters shall 
now agree to pay general average for jettison on the value 
insured, on condition that the consignees of the cargo shall 
relieve the underwriter of the task of assessing and collecting 
the contributions of the other interests concerned. 

But as the owners of cargo, as among themselves, will 
certainly not agree to pay their contributions on the basil 
of insured value, this course will render necessary for each 
underwriter an adjustment subsequent to the ordinary 
adjustment, and on a dififerent basis. 

Further, the condition is impracticable; for none but 
the shipowner can, under any circumstances, perform the 
common duty of assessing and levying the required con- 
tributions, and he cannot do it, in the present state of the 
law, if any of the parties liable shall decline to assent to 
his 80 doing. 

Of course the underwriter can attach to his policy what- 
ever conditions he may think proper. Yet, practically, he 
ia preoluded) by the conditions of his existence as an 
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underwriter, from attaching to it conditions materially 
obstructive of the ordinary current of business. Any 
attempt to oompel the consignee of cargo jettisoned to do 
the work hitherto done by the shipowner, in assessing and 
collecting contributions to make good the loss, would be 
thus obstructive. Some underwriters might refuse to insure 
without interposing the obstruction, but others would be 
found more reasonable; and they would get the business, 
and would do it. Hence the proposal above mentioned, 
if so conditioned, would undoubtedly be resisted, and would 
fall to the ground. 

Others have proposed that the word "jettison" shall, 

in future, be omitted from the body of the policy. But to do 

this would not be effectual, inasmuch as the general words, 

"all other perils, losses, &c.," would doubtless be held to 

include loss by jettison. And expressly to exclude ^^ jettison '* 

would not only leave the assured uncovered for general 

average loss ; it would also leave him uncovered with 

reference to acts of jettison not of the nature of genera 

average. In short, the proposal is clearly inadmissible in 

the interest of the merchant. Jettison is well recognised 

as one of the perils from which he must be protected. 

Plainly, then, our choice lies between abolition oi 
general average, and a change of the law. 

Were we to abolish general average, and adjust the policy 

for direct and immediate payment, by the underwriter, of 

all losses intended to be covered, we should undoubtedly 

simplify the pi'actice of marine insurance. And how should 

we affect the merchant and the shipowner ? It would seem 

iavourably. Marine insurance exists for the service of 

commerce. And if it serves commerce best when it most 

readily and completely replaces the property lost by perils 

of the sea, it would serve it better without than with 

general average. Current contracts apart, the underwriter 

has very little to say in the matter. All he requires is to 

be clearly informed of the nature and extent of the risk 



204 JeUisan and General Average. 

he incurs. Let him fix his premium ou that^ and to the 
rest he is indifferent. 

Is it, then, expedient to maintain the method of the old 
Bhodian law? It is said to have in its favour the pre- 
scription of three thousand years. But then commercial 
progress runs not with the current of prescription : much 
rather against it. Everybody sees that it grows, and serves 
the world, not by sticking to old ways, but by dropping 
them, as soon as it finds new and better ones. It is true 
that all other maritime nations have adopted this law of 
equal contribution to make good losses incurred^ xmdi^t force 
majeure, for the common good; and that they still retain 
and act upon it. True, too, it is that we, also, chief of 
maritime nations, have hitherto invariably acted upon it. 
It is of universal acceptance. Yet as much, quite as much, 
might have been said for every mercantile usage, once 
general but now exploded, till some one set it aside. 

The question now before us clearly concerns not the past 
or even the present, but the future. And for the difiSculty 
implied in abolishing a law which, by its nature^ must be, 
in some degree, international in its operation — why (assum- 
ing that its abolition be expedient) we have to observe (1) 
that our commercial relations with other nations are every 
year becoming more numerous and more intimate, and that 
any difficulty in the change now arising from these relations 
is more likely to increase than diminish; (2) that our 
position in the world not only justifies our moving first in 
any needful reform of the methods of commerce, but in 
some sort makes it our duty ; (3) that, if we lead, others 
are likely to follow; (4) that supposing we are wrong, 
if we go first, the mistake displayed in a commerce so wide 
and various as ours, will be the sooner (to the great benefit 
of all parties) made apparent ; and lastly, that the anomalous 
condition of our law, now suddenly made known, a condition 
of confusion shared by no other nation, affords a peculiarly 
favourable opportunity for the change. 
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It is also to be borne in mind that our law-making 
machinery is at present rather out of gear. A statate 
to make good the levy of general average cannot^ probably^ 
be obtained in less than twelve months, however entirely 
all concerned may be agreed upon it. And 80> for a 
year or thereabouts, we must either go upon mere custom^ 
or give up general average. Agree to let it drop, and it 
will drop at once. Fojr this, reform has the singularly 
happy distinction of being ready to accomplish itself. 

It may be that a thing so old and so general, cannot 
be so easily parted with. It may be determined to adhere 
to the old method. If so, there will be no time to lose. 
The law must be amended; and the sooner we agree 
on the precise mode of amending it, and get to work, the 
better. 

To this end we shall have, first, to consider, with some care, 
bow the defective law now stands : — 

It declares the several contributories liable for the whole 
amount^ lost or expended in the general average act ; and 
that in proportion to the arrived value of their several in- 
terests; but it provides no practicable method of enforcing 
the liabiUty. 

We have hitherto, by custom^ supplied this defect. The 

shipowner has acted as though it were his duty to levy the 

several contributions. To this end he has assumed authority 

to hold the cargo, after its arrival, until he received from the 

consignee, or the several consignees, (1) a statement of the 

actual value of their several interests, and (2) an assurance, 

either by deposit or otherwise, but to him satisfactory, that 

they will, when the average shall be adjusted, pay the amount 

which shall be severally assessed upon them. It now 

appears that this is not a duty of the shipowner, or is not 

& duty which any of those concerned can compel him to 

perform; and further, that if he undertakes it, and is 

resisted, he has no power to enforce contribution, excepting 

tor loss or expenditure incurred by himself. That in this 
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case, indeed^ he has a lien on the cargo; but that he is 
not bound to exercise it. And^ finally^ that all parties vho 
happen to be insured against the particular form of loss which 
has been incurred (with the single exception, perhaps, of 
mere expenditure by the owner on account of ship, freight, 
and cargo in a foreign port) being entitled to go directly to 
their underwriters, and recover on the basis of insured (not 
actual or arrived) value — there is really no longer any 
adequate motive to the exercise, by any of those concerned, 
of any powers they may at present possess to compel or 
obtain payment of the contributions legally due, in what 
has hitherto been the ordinary course. 

In other words, the law has already given to the shipowner 
(by his captain) authority to act for all concerned in beginning 
the act of general average ; but it gives him no such authority 
to end it He begins it by incurring the loss; he should 
end it by distributing the loss. He begins it at sea, where 
he must needs act alone ; and there he receives almost 
unlimited power, to be exercised at his own discretion. He 
has to end it at home, where he wants only limited powers, 
to be exercised imder the supervision of everybody else who 
is concerned; and this more limited authority the law does 
not give him. He has it not at all, with reference to this 
purpose ; for such authority as he has to hold the cargo for 
contribution to general average, is clearly nothing more than 
what happens to be incidental to every case of outlay made 
for another, accompanied by possession of goods belonging 
to that other. His lien for his own loss or expenditure is 
the ordinary common-law lien, and no other. It has, 
apparently, no reference whatever to the peculiar relation 
created, among those concerned, by an act of general average. 

What is now required, then, is — that the law instead 
of merely authorising action at sea, in a perilous emergency, 
and recognising, in theory, the obligation to pay general 
average, shall take effective, and practical cognisance of the 
act from its commencement to its termination. The ship 
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owner begins it. He alone can efficiently carry it to ita close. 
Let him do so. As collateral to the extraordinary power he 
assumes, in sacrificing the property of others on his own (or 
his captain's) judgment, call upon him to assume, also, a 
corresponding responsibility, — that implied in having to see 
the loss made good by those benefitted by the act, and on 
whom the law has already declared that the loss shall fall, 
and whose property, as saved by the very act in question, 
has come, in due course, into his possession. Let him be 
made liable for the assessment and collection of the con- 
tributions : and give him a lien on all the interests concerned, 
and a right of action in so far as the lien may not be effective. 
The details of the measttre> looking to the interests involved, 
may well be left to future consideration. 

Before dosing, it may be observed that whatever the 
machinery now to be devised for collecting contributions to 
general average, it will, in nearly all cases, have to be put 
in motion ostensibly for the benefit of the underwriter. The 
owner or master of the ship, whatever powers he may wield, 
whatever responsibilities he may incur, will (unless the 
judgment in Dickinson v. Jardine be reversed) feel that he 
is, throughout, acting solely for the underwriter. Now, 
underwriters know what that means. They are, by experi- 
ence, prepared to estimate the strength of the influence and 
the stringency of the regulations likely to be effective in 
compelling complete performance of the duty of such agents, 
when acting for such principals. They will have, in almost 
every case, to pay first ; and then to get back what they can. 
In short, they have a paramount interest in the details of 
*^y new legislation. 
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Art. II.— considerations ON THE FACILITAT- 
ING PROCEEDINGS IN CRIMINAL MATTERS. 

AT the present time^ when the public mind is deeply 
impressed with the necessity of further control over 
the criminal classes, it seems to us a fitting opportunity to 
discuss the questions, how far the method of proceeding 
before magistrates may be simplified, and what greater facili- 
ties can be given for the due prosecution of offenders? The 
tendency of legislation for some years has been to extend 
the powers and jurisdiction of magistrates ; but our progress 
has been slow. The recommendations of Select Committees 
of the House of Commons require many years consideration, 
before they become the law of the land. This has been 
notably so in the case of the necessity of a public prosecutor. 
So far back as 1808, a Parliamentary Committee strongly 
urged the appointment of this functionary. When, therefore, 
in 1865, a comprehensive Bill to consolidate and amend the 
law relating to proceedings before the justices of the peace 
out of Quarter Sessions, was rejected, we were not surprised. 
There existed, however, beyond the causes we have mentioned, 
some other good reasons (as it appears to us) for this rejection. 
The proposition to place larger powers in the hands of the 
clerks was a great defect. These gentlemen it is well known 
exercise much influence already over the decisions of the 
justices in country places. They are too much interested in 
convictions, and the high rate of fees paid to them is a serious 
burden to a poor man, who is supposed to be carrying on a 
prosecution solely for the public good. The clerk is not in 
any way responsible for a decision which he himself has done 
much to procure. Another questionable provision was, that 
the justice should be debarred from enquiring into the legality 
of.the. appreheneion of an offender before him, thus with- 
drawing a very useful safeguard to the liberty of the subject. 
We think, also, that ex parte proceedings are to be deprecated. 
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If a man will not appear to a summons^ let him be apprehended 
by warrant. A very valuable suggestion was, that in cases 
where injury or damage has been sustained by the commission 
of offences the magistrates should be empowered to award a 
compensation not exceeding ten pounds to the injured party. 
There can be no reasonable objection to giving the magistrates 
summary jurisdiction in charges of obtaining money by false 
pretences, where the sum obtained is of small amount; but 
we decidedly object to any case of receiving stolen property 
being thus dealt with. In the interest of the prisoner the 
guilty knowledge should only be decided by a jury ; while the 
magnitude of the offence is such, that the limitation of punish- 
ment which can be awarded by the magistrate would be 
utterly insuflScient. But all these considerations are matters 
oi minor detail. There is a far more important question 
yet to be discussed. Is it possible to procure a better ad- 
ministration of the law in our minor Criminal Courts by a 
le-organization of the constitution of these courts ? If it is 
so, then not only these reforms will be easily carried, but 
still greater improvements yet, which are now put forward 
with great caution. 

Lord Brougham, contrasting the English system with the 
Scotch, said, — 

" The jurisdiction of the sheriffs of counties as judges in ordinary 
within their districts in most causes is a very great advantage over 
the English system. He is generally a lawyer of suflRcient skill and 
learning ; he practises for the most part at the bar of Edinburgh, and 
l^e is bound to reside four months yearly within his bailwick. He 
^as a deputy, the sheriff-substitute, an inferior professional man, to 
s^ct in his absence, and from whose decisions an appeal to himself lies. 
Thas, Scotland has a system of local courts which only wants a little 
improvement, especially as to longer residence of the judge, to make 
it perfectly satisfactory." 

Again, — 

"The defects of the English police system are still more serious 

VOL. XXVI. — NO. LII. ^ 
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than in the department of final judicature. The executWe aad 
judicial functions of the police magistrate ought to be kept entirelj 
separate, and the privileges of corporate towns ought to be swept 
away with an unsparing hand. Nothing can be more repugnant Uk 
all principles than the electing judges ; and yet the municipal bodies 
being themselves elected, choose their judicial officers in son^e of the 
most important stations. Nothing can bring a greater disgrace than 
this flagrant abuse. But each alderman chosen by the livery (of 
London), of whom there are eight or nine thousand, is timself a 
magistrate, and hence scenes often complained of, to the scandal of 
the whole community, are too frequently enacted before these in- 
sufficient and indiscreet courts of police." 

These passages occur in one of Lord Brougham's later 
works, " The British Constitution," and are certainly clear 
and express enough. The fact is, and it might as well be 
accepted at once boldly, that no person deficient in legal 
education should ever be permitted to preside over any court. 
The country gentlemen and clergymen, w^e readily admit, 
would be most useful on the bench, and their votes as to a 
decision be most valuable, if only, and this is important, there 
was some responsible person to conduct the examinations by 
the strict rules of evidence, and, from his position, having 
sufficient authority to maintain order in, and respect for, the 
court. No clerk, as clerk, can do this. But if we had 
stipendiary magistrates to assist the justices, as at Liverpool, 
we should be enabled to carry out the Scotch system which 
is now loudly demanded. The stipendiary magistrate would 
come (as Paley says of a judge) into the county — 

" A stranger to its prejudices, rivalships, and connections, bringing 
with him none of those attachments which are apt to pervert coorts 
of justice." 

But it may be urged the expense would be too heavy. 
This need not be so. A stipendiary magistrate selected from 
the Bar as a counsel of experience in our criminal courts, 
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might be appointed to each county or district, having for his 
assistants, as deputies, gentlemen who, as attornies or as chief 
clerks to stipendiary magistrates, had procured a knowledge of 
the niceties of the law, a keen discrimination ^)f the value of 
conflicting statements, a control over themselves, and some 
knowledge of human nature. 

These gentlemen, for many of them are so by birth and by 
education, are at present debarred by the Inns of Court from 
ever acquiring that position for which their experience es- 
pecially fits them. An examination might be required of 
them to prove their fitness, and an appeal might be had from 
their decision to that of the stipendiary. The litigants would 
gain the advantage of a trial in summary cases by two courts 
mstead of one, and the expense would be small, for these 
gentlemen would perform their duties at a salary which would 
be insufficient for any barrister, whose experience and qualifi- 
cations would render fit for such a position. 

We havQ alluded to the system of examinations pursued in 
Scotland, and as few English lawyers are much read in 
Scottish jurisprudence, we shall quote, as an illustration, the 
following passage from "Barclay's Digest of the Law pf 
Scotland," — 

"If the accused party be in a fit state for examination (t. e., sober 
and sane), be must first receive the usual warning or caution (admo- 
nition is not the proper term, that being more applicable to the case 
0^ an unwilling witness, that he may tell the truth). The words of 
the caution are to the following effect : — * You are brought up on a 

tbarge of to be examitied thereon. You need not answer any 

question put to you, nor make any statement in reference to the 
charge. Whatever statements you do make will be accurately written 
down, and should you be tried (avoiding any statement ot the eer- 
taintj of trial) for the offence, the writing may be used against you 
m evidence, and therefore you are at liberty to decline answering any 
qQestioQ or making any statement regarding the charge.' No threat 
^^ promise must be made by the magistrate or in his presence. 
When the accused declines to answer, the question is put down at 

p2 
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full length, and it is then added, ^ declares and declines to answer the 
question.' Where, at the outset, the accused stated his intention to 
decline answering all or any question, it has been judicially stated to 
be improper to pat further iulerrogations. An examination is under- 
stood to be conducted solely from information given the magistrate, 
but in practice it is better carried on in his presence by the fiscal 
(public prosecutor) who more fully knows the particulars ; but, of 
course, the magistrate is bound to see that the questions are confined 
to the particular charge, and are fairly and plainly put in simple 
language, so as to be understood by the party." 

^ But now we come to a proviso which certailily would not be 
allowed in this country. " The statement " Is only evidence 
against the accused, but never for him, and on the trial, the 
; prosecutor can put it in or withhold it at pleasure, while the 
j accused cannot call it. Surely the statement might be used 
for the defence for what it was worth. The examination of 
the accused would be a great gain in elucidating the facts in 
many cases. And here it occurs to us that, as a question is 
noted when the accused declines to answer, it would be fairer 
in all cases to take down both question and answer. Fre- 
quently in the present day the examination takes a form of 
words from the mind of the transcriber, which, in his idea, 
expresses what the witness means, but which, when put to 
a crucial test, may mean somewhat near the reverse. We 
have seen the magistrate dictating the evidence of the witness 
to the clerk, and it is well known how easily mistakes may 
thus happen. The record of the manner in which the evidence 
has been obtained is of great value to those perusing the 
depositions. Such depositions would have to be taken in 
shorthand and, when the magistrate had decided to send the 
accused for trial, copied. The copied depositions should then 
be read over in the presence of the magistrate and the 
accused. 

Returning to the advantages to be gained by the appoint- 
ment of a trained magistracy. Great complaints have been 
made by grand jurors of the immense loss of time sustained 
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by them for no purpose. Session after session instances 
occur of these gentlemen representing themselves as useless. 
We do not go so far as that ; we believe that the grand jury 
system should not wholly be swept away. Much might be 
done to relieve them of useless burdens. A clause was 
introduced in a ^' Bill for Begulating the Police Courts in the 
Metropolis, in 1839," to the following effect:— 

" That in any case in which any person shall be by any of the 
magistrates committed for trial, or boand over to surrender himself to 
take his trial at the Central Criminal Court, or at any court of 
General or Quarter Sessions within the Metropolitan Police District, 
it shall be lawful for the magistrate, if he shall think fit, to order an 
indictment for the offence for which the piisoner shall be so com** 
mitted to 'be prepared under his direction by the chief clerk of the 
court, and every such indictment shall be in the form given in the 
schedule to this Act annexed, and shall be signed by the committing 
magistrate, and shall be presented in open court by the chief clerk of 
the court at which the prisoner was committed, to the court at 
which the prisoner shall be tried, and such indictment shall have the 
same effect in law as if it had been found or presented by a grand 
jury, and the prisoner may be arraigned and tiied upon the magis- 
trates' indictment, and judgment and execution may be had thereupon 
in like manner as if a true bill had been found by a grand jury 
against the prisoner for the like offence : and every such magistrate 
as soon as may be after the passing of this Act, or after his appoint- 
ment, shall take and subscribe, before some justice or Baron of one of 
Her Majesty's Courts of Record at Westminster, the following oath 
(that is to say) : 

"I, A. B., one of the magistrates of the Metropolitan Police 
Courts, do swear that the indictments which I shall cause to be pre- 
a^nted against any person or persons under the powers of an Act 
intituled \here insert the title of the Act'] shall be without fear, 
favour, malice, or affection, and according to the best of my judg- 
ment and belief. So help me God. 

** And a copy of every such oath shall be returned to the Central 
Crimmal Court and to every Court of Sessions of the Peace holden 
within the said district, provided always, that if the magistrate 
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aball not think fit to sign and cause to be presented any sucb indict- 
ment against a prisoner committed by him for trial, the prisoner may 
be tried upon a bill found by a grand jury as hath heretofore been 
iised." 

The schedule referred to ig as follows : — 

"A. B., one of the police magistrates of the metropolis sitting at 
the police court in within the Metropolitan Police District on 

the day of in the year of Our Lord upon his 

oath presents, according to the statute intituled that 

[here insert the remainder of the indictment in the like form as is 
used upon a bill found by a grand juryi\^ 

We believe that, though at the time when this clause was 
proposed, the public mind was not sufficiently satisfied as to 
the working of the stipendiary-magistrate system to ensure 
the reception of the proposition, yet now, when that system 
has been found to work well and to the general advantage, 
a certificate of indictment would be entirely satisfactory. 
The Standard of Ist October, 1866, commenting on the en- 
quiry by the grand jury, placed the matter clearly. 

^' There is no jury to direct, no counsel to cross-examine, no public 

to watch, no press to report what goes on within the walls of that 

secret chamber. A jurer who has served a few times not unfre- 

quently makes himself the guide, philosopher, and friend of his less 

experienced fellows, and, with such help as policemen and witnesses 

can give, the purely formal and utterly needless task of revising by 

amateurs what has been done by professionals is gone through. The 

judge has told them beforehand that their duties are so simple that 

they need not take much trouble about them ; and probably the best 

grand jury is the one that believes this most implicitly, and finds 

every bill without hesitation. But, now and then, we get painstaking 

and pragmatical parties, who will sift everything as though their own 

opinion was of the very last importance, and then judges, juries, 

counsel, attornies, witnesses, and auditors alike are kept waiting 

while they are making up their minds on some perfectly plain case, 

or painfully endeavouring to balance opposing probabilities before 

endorsing the indictment.'' 
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The wi*it0r tben proceeds to notice two cases in which even 
this simple duty had not been properly performed. Many 
such cftses have no doubt happened, but have not been brought 
before the public. In one case a person was tried for an 
atroeiouB criuie^ found guilty and sentenced. A- notice of the 
case appeared in the papers, and this led to the singular 
disclosure that the grand jury had intended tp ignore the 
bill, but that by a clerical error, the foreman had written, 
^^ bill found " instead of *^ not found " on the back of the 
indictment. In another case a man and woman being charged 
with robbing furnished lodgings, the grand jury found the bill 
against the man but ignored it against the woman. They 
omitted, however, to draw a pen through the female prisoner's 
name, and so she was brought up for arraignment, when she 
confessed her guilt, and was sentenced to a period of imprison- 
ment. At the last moment, however, an accidental glance 
at the back of the bill disclosed the mistake, the prisoner was 
again brought up, and, greatly to her own astonishment, was 
ordered to be at once discharged. These cases clearly show 
that some amendment in the grand jury system is absolutely 
required, and we think the appointment of stipendiary magis- 
trates throughout the country, with the power of giving the 
certificates mentioned, will do much to promote a better 
administration of the law. 

Many other considerations naturally arise as to matters 
of detail, but until some amelioration of the constitution 
oi the country benches of magistrates be made, we feel 
that the country at large will not be prepared to give them 
greater powers, or an extension of their summary juris- 
diction. The police of a free country (said the Committee 
of the House of Commons in 1818) is to be found in rational 
and humane laws, in an effective and enlightened magistracy, 
and in the judicious and proper selection of those oflScers of 
justice in whose hands, as conservators of the peace, execu- 
tive duties are legally placed. But above all it is found in 
the moral habits and opinions of the people, and in proportion 
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as these approximate towards a state of perfection^ so tbit 
people may rest ia security; and though their property 
may occasionally be invaded or their lives endangered by 
the hands of wicked and desperate individuals^ yet the insti- 
tutions of thb country being sounds its laws well administered^ 
and justice executed against offenders, no greater safeguard 
can be obtained without sacrificing all those rights which 
society was instituted to preserve. 



Art. IIL— lord KINQSDOWN.* 

rpHE subject of the present memoir affords a remarkable 
-^ instance of a man who attained the highest success in his 
profession, and who had within his grasp the noblest prizes 
which that profession is able to secure ; but who, nevertheless, 
declined to seize the proffered distinction, preferring a com- 
paratively retired life and unimportant and subordinate oflSce, 
to the rank, emoluments, and power which he might otherwise 
have enjoyed. 

Thomas Pemberton was the eldest son of Mr. Robert 
Pemberton, a barrister, who practised at the Chancery Bar 
with some considerable success, but died in the year 1804. 
They had for their ancestor the famous Chief Justice Pember- 
ton. The subject of this memoir was early sent to a school 
at Chiswick, presided over by Dr. Home, who expressed a 
very high opinion as to the capacity of his pupil, who he 
predicted would some day become Lord Chancellor. At 
sixteen young Pemberton left school, and commenced his legal 
studies by going for a year into an attorney's office, after 
which he became a pupil in the chambers of his uncle, Mr. 
Cooke, an eminent Chancery barrister, and author of a once 

* We regret the delay that has taken place in presentmg to our 
readers a sketch of the life and character of Lord Eliiigsdown, but 
the materials on which we relied have only been recentiy available 
for our purpose. 
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well-known work 'on Bankruptcy. In 1816^ he was called 
to the Bar by the Honourable Society of Lincoln's Inn. 

Mr. Pemberton soon rose into practice as a junior at the 
Chancery Bar^ and before he was thirty he was making a 
professional income of £3^000 a-year. He was also occa- 
sionally engaged before parliamentary committees on election 
petitions, and once went the Northern Circuit, but was not 
induced to continue his attendance there. His practice in 
the Equity Courts continued to increase, and, in the year 
1829, be had the honour of being appointed a King's Coun- 
sel, the late Mr., afterwards Lord Justice Knight Bruce, 
receiving tbe like honour on the same day. After this period 
Mr. Pemberton and Mr. Bickersteth seem to have divided the 
business of the Rolls' Court pretty nearly between them. In 
1835, Mr. Bickersteth was made Master of the Rolls, and 
was raised to the peerage by the title of Baron Langdale. 
Mr. Pemberton continued, however, to practise in that court, 
where he maintained the entire lead ; and the opinion was 
entertained that he had great influence over the mind of 
the Judge, so that it was jocularly said by some that if you 
retain Pemberton you retain the Master of the Rolls. This, 
however, was not to be attributed to any unfair partiality 
on the part of Lord Langdale to his former colleague ; but 
we believe, if this influence did exist, that it arose solely 
from the knowledge which the Judge possessed of the advo- 
cate's attainments and knowledge of the law, and the 
conviction that he entertained as to the fairness and candour 
with which he uniformly conducted his argument. The cir- 
cumstance was, therefore, creditable and honourable to both 
parties. Mr., afterwards Lord Justice Turner, and Mr., 
afterwards Vice-Chancellor Kindersley, were the counsel 
^ho obtained the chief practice in the Rolls' Court at this 
period, next to Mr. Pemberton. Mr. Pemberton was also 
extensively engaged in Appeal cases before the House of 
Lords, where he had for competitors such able and distin- 
guished advocates as Sir Edward Sugden, Sir John Campbell, 
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Sir William FoUett, Sir Robert Rolfe, and Mr., afterward 
Vice-Chancellor Wigram. 

Up to the year 1625 Mr. Femberton waa accustomed 
to spend his long Yacations on the continent, contriying 
to effect, what was considered in those times a great deal 
for a lawyer to do in the way of touring, when yacations 
were shorter than they now are, and neither railroads por 
even steamboats were invented. He nevertheless man^ge^ 
to visit Paris, Berlin, Prague, Vienna, Trieste, Venice, 
Milan, Borne, and Madrid, to which last place he went in 
1821, in company with Mr., now Sir W. G. IJayter, who 
had formerly been his pupil. 

In 1831, Mr. Pemberton was returned to Parliament 
for the borough of Rye. The contest was a severe 
one, although the constituency was very sm^ll, and great 
violence was used by the populace, who, though pot en- 
franchised, considered that they ought to have a voice 
in the election. Mr. Pemberton's early efforts in the 
House appear to have been well received by both parties. 
His arguments were always sound, his matter was sensible, 
and his statements were correct ; so that without being ever 
regarded as a brilliant orator, his addresses were sure to com- 
mand attention and respect. Indeed, one of his earliest 
speeches, which was delivered in Afarch, 1832, against the 
Reform Bill, was considered at the time, and characterised 
by Lord Macaulay, who replied to it, as the most powerful 
argument ever directed against that measure. This speech 
was published separately, as was also one made by Mr. 
Pemberton^ in the House of Commons, in 1837, against 
the abolition of Church Rates. 

After the dissolution of 1832^ Mr. Pemberton became a 
candidate for Taunton, but finding that his chance of suc- 
cess was but small, he retired from the cpntest, and 
remained out of Parliament until the end of the year 
1834. In the autumn of that year he was elected for 
Bipon. 
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On the formation of Sir Robert Peel's ministry, in 1835, the 
Solicitor-Generalship was offered to Mr. Pemberton, who, how- 
ever, declined it, on what grounds we have not been informed, 
and it was conferred on Mr. Follett. Before Parliament met, 
Lord Lyndhurst offered Mr. Pemberton a puisne judgeship, 
which we are not surprised at his declining, both on account 
of his little experience in the proceedings of Common Law 
Courts, and because from his position he might naturally look 
for some' higher promotion. The vacant seat on the Bench 
wlis given to Mr. Serjeant Coleridge. During the contests 
which preceded the downfall of Sir Robert Peel's short-lived 
first administration, Mr. Pemberton was selected by him to reply 
to Lord Morpeth, who moved an amendment to the Address, 
which was carried by a majority of eight against ministers. 
The career of Mr. Pemberton at the Bar continued to be one 
of uninterrupted success ; but he appears to have taken little 
or no part in the debates of the House of Commons until 
the great question of Parliamentary privilege arose in 1838, 
when he spoke several times. He and Sir E. Sugden stood 
alone among the lawyers in the House of Commons, in 
opposition to Lord John Russell and Sir Robert Peel, who 
combined on the great question of privilege, under which the 
House asserted the right of their printers to publish and 
sell to the world at large, and not to members only, any libel 
upon an individual if contained in a report of one of the 
Committees of the House. The assertion of this right was 
followed by the arrest and confinement, by order of the 
House, of the Sheriffs of London, who had merely acted under 
the authority of the Court of Queen's Bench in levying the 
damages recovered by Mr. Stockdale in an action brought 
against Messrs. Hansard, the printers to the House. The 
part taken by Mr. Pemberton in the discussion on the 
subject established his reputation as the soundest consti* 
tutional lawyer aiid most independent member of the House 
of Commons, and Sir Robert Peel expressed his regret that 
)ie had not in the first instance acted upon his opinion. 
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In 1841 Mr. Pemberton was offered, but refused, the appoint- 
ment of Vice-Chancellor. But shortly afterwards, on the 
birth of the Prince of Wales, he accepted, on Sir Robert 
Peel's proposal, the office of Attorney-General to the Prince, 
which he resigned in 1843, on the accession of a considerable 
fortune from his relative. Sir Kobert Leigh^ whose surname 
he assumed in addition to his own. He then also determined 
to resign his seat in Parliament, and to relinquish practice at 
the Bar. He accordingly wrote to Sir Robert Peel resigning 
his office of Attorney-General to the Prince, and placing the 
seat for Kipon at his disposal. He, however, received a very 
kind and gratifying letter from the premier, expressing the 
earnest anxiety of the Queen and Prince Albert that he should 
not quit the service of the Prince of Wales, and that, as he 
had resolved to leave the Bar, and could no longer be 
Attorney-General, he would accept the oflGice of Chancellor 
of the Duchy of Cornwall, which was then held by 
Prince Albert. To this Mr. Pemberton Leigh assented; 
and not long afterwards, on the proposal of Lord Lyndhurst, 
he consented to be one of the two members of the Judicial 
Committee of the Privy Council, whom the Crown had 
the power to appoint, and he was sworn a member 
of the Privy Council. For a short time after this he, 
however, continued to practise at the Rolls and in the 
House of Lords, being probably the only English barrister 
who, during his continuance in practice, held the rank of 
Privy Councillor. In February, 1844, he commenced his 
attendance as a member of the Judicial Committee, and sat 
there regularly for some years. 

We have been informed that Mr. Pemberton Leigh 
declared that the only agreeable part of his Chancellorship 
was, that it brought him into contact and immediate com- 
munication with Prince Albert. Sir Robert Peel told 
Mr. Pemberton Leigh that he would find him one of the 
most extraordinary young men he had ever met with. And 
so it proved. Mr. Pemberton Leigh, indee4^ declared that 
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his aptitude for business was wonderful; the dullest and most 
intricate matters did not escape or weary his attention. His 
judgment was very good; his readiness to listen to imj 
suggestions^ although against his own opinion, was constant ; 
and though his temper was very often tried^ yet Mr. Pem- 
berton Leigh declared that in the course of twenty years 
he never once saw it disturbed, nor witnessed any signs of 
impatience. From the position which Mr. Pemberton Leigh 
now held he became, of course, closely connected with the 
Court, and was present on all great occasions, particularly 
at the christening of the Prince of Wales, which he said 
was by far the most splendid ceremony which he ever wit- 
nessed. At one of the evening parties he had the honour 
of being introduced to the Emperor of the French, whose 
countenance, he observed, struck him as one of the most 
remarkable that he had ever seen, rather stem, very 
thoughtful, with a tinge of melancholy, but lighted up for a 
moment with a very sweet smile. 

Mr. Pemberton Leigh was not only several times offered 
the Great Seal, but much pressed to take it, and that suc- 
cessively by Sir Robert Peel, Lord Derby, and also, we 
have been told, by Lord Aberdeen. We have been informed, 
however, by a leading member of Lord Derby's admiqistra^ 
tion, that he did consent to hold the Chancellorship should 
circumstances arise that rendered it essential for the welfare 
of the Conservative party, with whom he uniformly acted, 
that he should do so. 

r In 1858 Mr. Pemberton Leigh was elevated to the peerage 
by the title of Baron Kingsdown. He gave his attendance 
to the House of Lords on cases of appeal, as also to the 
Judicial Committee of the Privy Council. His judgments 
on these occasions are too well known to, and too fully 
appreciated by, our readers to render any comment upon 
them here necessary. Suffice it to say that they will always 
be referred to as luminous expositions of the various branches 
of law to which they relate, and that, the soundness of the 
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decisions are equalled only by the clear manner in which 
the arguments are set forth. 

During his practice at the Bar, he purchased the Torry 
Hill Estate, in Kent, where he passed most of his yacations, 
and where he appeared thoroughly to enter into the delights 
of a country life. He was a good shot, an ardent supporter 
of the chase, and occasionally followed the hounds in scarlet. 
He was a good neighbour, and liberal as well unostentatious 
in his charities*. He died, after a lingering illness, on 
October 7^ 1867> in the seventieth year of his age. Haying 
never been married, the barony of Kingsdown became ex- 
tinct on his death. 

Such was the uniformly successful career of the subject of 
this memoir — a success, indeed, so complete and so unvaried, 
as almost to render his professional life monotonous. It was, 
at any rate, wanting in those vicissitudes of occasional dis- 
appointments and reverses which attend the career of nearly 
every professional aspirant, and which mainly contribute to 
render his biography interesting to others, however they may 
detract very seriously from his own ease and enjoyment. In 
this respect the narrative of Lord Kingsdown's career is doubt- 
less somewhat deficient in light and shade. His path was 
straight and even, without hill or valley to vary his progress. 
From first to last he succeeded in all he aimed at. If he was 
not a brilliant man, he was, what is far better, strictly honest. 
If he effected no valuable measures of legal reform, he at any 
rate did good service by administering the law with justice as 
he found it. Useful extensively to his own generation, he 
has probably done but little for posterity, to whom his name 
will perhaps scarcely be known — a mere lawyer, indeed, 
cuts but a very unimportant figure in the general history of 
his country. Perhaps the moral of Lord Kingsdown's life is 
that even a lawyer may be gifted with too moderate a share 
of ambition, if the end of ambition, rightly directed, is to 
rouse a man to the full exertion of all his powers, and to make 
the most of the opportunities which fate or fortune opens on 
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his career. Be this as it may, few men have lived more 
respected than did Lord Kingsdown. To his country and to 
the Crown he was a useful and conscientious public senrant. 
Whatever he undertook he did well. All who had the 
opportunity of appreciating his sterling qualities^ coincided in 
their opinion as to his worth. He had few^ if any^ enemies, 
and his honourable and high-minded career placed him beyond 
the reach of detraction. 



Abt. IV.— post-nuptial settlements. 

T^UBLIC attention is being much drawn at the present 
**- time to the question of the validity of post-nuptial 
settlements against the creditors of the settlor, especially 
when the settlor is engaged in commercial pursuits, and has 
realized therein the property settled. It is felt, for example, 
a luurdship when properly realized by one successful com- 
mercial venture is settled by a trader upon his wife, that in 
the event of his becoming bankrupt shortly afterwards the 
settled property may not be available to pay his creditors. 
Many of his creditors may be ruined thereby, while the 
settlor has the option of either beginning the world anew 
witliout a liability to clog his progress, or enjoying his otiutn^ 
bardly, however, in this case, cum dignitatey while living upon 
his wife's property. Complaints are naturally made against 
a law which allows this state « of things, and enquiries are 
frequent as to the exact limits of this law. 

These facts render an investigation of the whole Subject 
of post-nuptial settlements, if not absolutely necessary, at 
^^ast eminently desirable, and from the circumstance that it 
u a question in which unprofessional men are as much in- 
terested as lawyers, it is essential to divest its treatment as 
far as possible of legal technicalities, while retaining legal 
precision and legal minuteness. 
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In introducing the subject^ a few preliminary \Yords must 
be said on marriage settlements in general^ before coming to 
post-nuptial settlements in particular. Marriage settlements 
are of three kinds : — (1.) Ante-nuptial settlements. (2.) 
Settlements made after marriage in pursuance of binding 
contracts entered into before marriage. (3.) Post-nuptial 
settlements. 

Ante-nuptial settlements are supported by the consideration 
of subsequent marriage — marriage being the highest con- 
sideration known to the law — and cannot be impeached by 
the husband on the ground that the wife had a less fortune 
than he supposed^ or on the ground that she concealed her 
ante-nuptial incontinence from him^ nor can they be impeached 
by the husband's creditors^ as a fraud upon them; on the 
ground of his having rendered himself insolvent thereby, not 
even if the wife was aware of the husband's indebtedness. 
In fact, the only circumstance under which a husband can 
upset an ante-nuptial settlement made by himself upon his 
wife^ is by proving that it was procured by actual fraud on 
the part of the wife, and the only circumstance under which 
creditors can defeat an ante-nuptial settlement, is by showing, 
as they did in Colombine v. Penhall (1 Smale & Giffard, 228), 
that the settlement and the marriage were part of a scheme, 
to which the wife was privy, to protect the property against 
their rights. It is manifest, however, that the law as to ante- 
nuptial settlements, although it will not allow the- husband and 
wife to conspire to protect the property of either against 
creditors, yet leaves a wide loop-hole for fraud in sustaining 
a settlement upon the consideration of marriage, which ma^ 
have been executed with the intention of defeating the rights 
of the creditors of the settlor, where the other party to the 
settlement is not cognizant of the facts. An instance may be 
given, and it is taken from real life. A borrows £10,000 upon 
his own acceptances and marries B, having previously executed 
a settlement of £10,000 upon her^ The bills arrive at maturity: 
A dishonours them : he becomes bankrupt, and obtains his 
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certificate. It is^ in fact^ a scheme to swindle to the extent of 
£10^000^ and yet A's creditors cannot upset the settlement 
because B was not cognizant of the intention to defraud. This 
would seem to point to the fact that the law requires amend- 
ation on this head^ but it is difficult to devise a remedy against 
the evil without knocking away the foundations upon which 
ante-nuptial settlements rest, and ante-nuptial settlements un- 
doubtedly are, upon the whole, more beneficial than injurious 
to the community. But further discussion on this point would 
be foreign to the present enquiry. Secondly, a marriage 
settlement may be executed after the marriage in pursuance 
of articles made before marriage. Here, although the settle- 
ment is drawn up after the marriage, it is only carrying out 
a binding contract entered into before the marriage, and, 
therefore, it is as much founded upon the consideration of 
marriage as an ante-nuptial settlement, and is to the same 
extent indefeasible. It is, however, highly undesirable, where 
it can be avoided, to have recourse to the system of articles 
before marriage, followed by a settlement after marriage, on 
account of the difficulties which often arise in deciding what 
clauses and provisions are to be inserted in the settlement in 
order to carry out the true intent and meaning of the articles. 
Consequently the plan is seldom adopted; in fact, only where 
it is, from attendant circumstances, absolutely necessary. 
Upon this head two further remarks are necessary: first, that 
the articles must be in writing, for a parol ante-nuptial contract 
in consideration of marriage is rendered of no effect by the 
Statute of Frauds (per Ld. Eomilly, M.R., in Warden v. Jones, 
5, W. R., 447), although if there be any other consideration 
besides marriage, such as the payment of a sum of money 
down, or the agreement to pay a sum of money, which is 
afterwards paid, for the ante-nuptial parol contract, a settle- 
ment made after marriage in pursuance thereof will be 
supported. Secondly, the mere recital or statement in a 
settlement made after marriage of ante -nuptial articles, 
although of course binding on the settlor and all who claim 
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under him, is not binding on the creditors of the settlor. In 
fact, if such a settlement were impeached by creditors, \h& 
onus would lie upon those who sought to support it, of proving 
that there were ante-nuptial articles, and that the settlement 
in question was made in pursuance thereof. A contrary 
doctrine would give to any trader a power of excluding his 
creditors by a recital in a deed to which they are not parties 
(per Sir Thomas Plumer, M.R., in Battershee y. Fqfrin^tm, 
1 Swanston, 113). 

Next in order come post-nuptial settlen^ents. Now, as 
post-nuptial settlements are to form the staple subject of the 
present epquiry, it is necessary in the first place to define the 
|;erm. Post-nuptial settlement, in the strict meaning of the 
term, includes every kind of settlement which a naan may make 
after his marriage, whether the objects of the settlement 
are himself, his \yife, his children, his other relations, or 
strangers, or any one or more of the persons falling within 
these usual categories, and whether such settlement is founded 
upon a valuable consideration or not. When a post-nuptial 
settlement is not founded upon a valuable consideration, it is a 
species of the genus, voluntary settlement. First, however, 
as to those post-nuptial settlements which a^-e founded upon a 
valuable consideration. They are, in the absence of fraud, not 
only binding upon the settlor and all who claim under him, but 
B,T€i good against his creditors. The important qqestion then 
is what amounts to a sufficient qonsideratiop tq support 
such a settlement. The tendency of the course i? \^ 
hold a very slight consideration sufficient to support ^ settle- 
ment, as will be made apparent shortly when a few of the 
leading cases are cited. From the reported decisiope the 
principle may be gathered that the consideration may move 
from the wife of a settlor, or from a relation of hinaself or of 
his Tyife, or from a stranger, and that in the first instapce ft 
a slighter consideration will be sufficient than in the second, 
and in the second a slighter consideration will be sufficient 
than in the third. Jn fact, in the third cas^ there i§ fp 
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diflference whether the stranger purchases a settlement on 
himself or on the family of the settlor; a consideration that 
would support the one will support the other. A, by releas- 
ing B from a debt of £1^000, may purchase a settlement of 
an estate upon himself or upon the family of B ; and the same 
rules of law would govern both settlements. It is time now 
to cease using the term post-nuptial settlements in its widest 
sense, t. e., whether the objects are the family of the settlor or 
not^ and to confine the term to those settlements made by a 
husband upon his wife and children after marriage, but not 
in pursuance of a binding ante-nuptial contract ; and as 
has been previously stated, such a settlement may either be 
founded upon a valuable consideration, or it may be purely 
voluntary. And further, a very slight consideration will 
support such a settlement, and deprive it of the voluntary 
character, where the consideration moves from the settlor's 
wife or from a relation. Some of the cases must now be 
examined. 

In miis V. Nimmo (Lloyd & GooH, 333), Lord St. 
Leonards, when Lord Chancellor of Ireland, in 1835, held 
that a provision for a wife or child was a *^ meritorious con- 
sideration," and that a meritorious consideration was in fact a 
valuable consideration, and ought to have the same effect. 
He attempted to draw a distinction between a mere voluntary 
settlement and a voluntary settlement upon a wife or a child. 
But the decision in Ellis v. Nimmo was not approved of 
by the profession. It was questioned in several cases, re- 
fused to be followed by Lord Cottenham, in 1841, in Jeffreys 
V. Jeffreys (Oraig & Phillips, 141), and abandoned by Lord 
St. Leonards himself, in 1846, '^as overruled by the currei;it 
of opinion and authority " in Moore v. Crofton (3 Jones & 
I'atouche, 443). Although the noble lord, in the last quoted 
case, while abandoning the distinction, still adhered, like 
Galileo, to his own opinion, the doctrine of " meritorious 
consideration," has never since been set up by authority. 
Consequently, it may be stated that the intention, or even 

Q2 
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putting it higher^ the obligation, to provide for wife and 
children is only a good consideration and not a valuable one ; 
and that a settlement founded on such a consideration is a 
voluntary one. 

As to the consideration moving from the settlor's wife, two 
very early cases decided that " the concurrence of a wife in 
destroying an existing settlement is a sufficient consideration 
for a new settlement upon her," {Scott v. Bell, 2 Levinz, 70) ; 
and that if a wife join in barring her dower for the benefit of 
her husband, that is a sufficient valuable consideration to 
support a settlement on her (^Lavender v. Blackstone^ 2 Levinz, 
147.) The mutual concurrence of husband and wife in 
levying a fine of lands in which they were jointly interested 
was held to be a valuable consideration to support a settlement 
of such lands (Parker v. Carter y 4 Hare, 409). So a covenant 
by a wife to levy a fine in a post-nuptial settlement has been 
held in Ireland {Fitzmaurice v. Sadlier, 9 Ir. Eq. Keporta, 
595) a sufficient consideration to support a settlement which 
included other property ; and as it seems it would not matter 
whether she levied the fine or not {Blake v. French, 5 Irish 
Chancery Reports, 246). The case of Atkinson v. Smith is 
the strongest modern case. There a husband and wife mort- 
gaged by feoffment and fine (in 1818) land of which they 
were tenants by entireties in fee simple, and by the proviso 
for redemption the land was to be reconveyed to the husband 
and wife and their heirs, or to such other person or persons 
and for such intents and purposes as the husband and wife 
or the survivor or the heirs or assigns of such survivor should 
direct or appoint. The mortgage was paid off, and by the 
direction and appointment of the husband and wife the pro- 
perty was conveyed to the use of the wife for life, with 
remainder to the use of the husband for life, with remainder 
to a daughter and her children. The question was whether 
this settlement of the property was voluntary or not ? Vice- 
Chancellor Kindersley held that it was, but Lord Chelmsford 
decided, on appeal, that it was not a voluntary settlement 
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{Atkinson t. Smithy 3 De Gex & Jones^ 186). The principle 
seems then to be that if a wife gives up any property, or fore* 
goes any right, a sufficient consideration moyes from her to 
support a settlement. In " Davidson's preoedents," vol. iii., 
p. 1000, is a precedent of a settlement in favour of the settlor^ 
his v^ife and children, in which are recited certain mortgages 
concurred in by the wife to postpone her jointure, and also the 
fact that the wife executed the mortgages upon an engage* 
ment by the settlor for the settlement in question. This 
settlement, as is remarked in a note, is not a voluntary one, 
a valuable consideration having moved from the wife. This 
illustrates the principle just stated, and indicates probably 
the utmost extent to which it would be carried. 

But the consideration need not move from the settlor's wife. 
It may and often does move from a relation. Thus, in Ford . 
V. iSteuart (15 Bea, 493), the settlor executed a settlement 
upon his family pursuant to an agreement to that effect with 
a relation who had, at his request, borrowed £5,000 for him 
on mortgage of his, the relation's, estate. So in Wakefield v. 
Gibbon (1 Giffard, 401), the fact of a tenant in tail having 
concurred with his father, the tenant for life, in selling and 
mortgaging certain properties to pay the debts of the latter, 
was held sufficient to support in all its ramifications a settle- 
ment of a portion of the purchase money and some policies 
of insurance on the life of the father. Again, in Holmes v. 
Penngoy (3 Kay & Johnsone), a leading case, the settlor, in 
consideration of his mother having paid some of his debts, 
to the amount of £208, by a deed, to which his mother was 
a party, settled his life interest in a sum of £9,000 upon 
himself, his wife and children. It was held that his other 
creditors could not upset the settlement, Lord Hatherley 
saying that the mother would not have parted with her money 
to pay the settlor's debts, unless the provision in question had 
been made for the settlor's wife and children, and that, having 
parted with his money on the faith of this being done, he was 
entitled to say that this benefit should be secured, and that no 
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creditor, prior or subsequent to the deed, should be allowed 
to set it aside. Next, in order of time, comes Thompton v. 
Webster y where the mother of a man in embarrassed circum- 
stances, agreed to advance him £190, upon condition that he 
should give her a mortgage upon an estate for that sum and 
some moneys, amounting to £2l0, which she had paid for him, 
and that he should settle the equity of redemption upon himself 
and his children. A settlement was made in pursuance of the 
condition, and the question was, whether it was a voluntary 
settlement or not. Vice-Chancellor Kindersley decided that 
it was not, and on appeal, the Lord Justices supported the 
decision (4 De Gex & Jones, 600). The main argument for 
upsetting the settlement was, that the mother had ample 
security for her advance, and that a stranger would have* 
advanced upon the same security if applied to, consequently 
that there was no consideration for the settlement, but as 
Lord Justice Turner said, no part of the sum advanced 
by the mother would have been advanced if this settlement had 
not been made ; consequently, the settlement was for valuable 
consideration. But the most important case, and the one 
which carries the principle the farthest, is Townend v. Tohvy 
in which a settlement made under circumstances hereinafter 
appearing, was held by Lord Romilly, Master of the Ifeolls, 
to be voluntary, but the decision was over-ruled on appeal by 
the Lords Justices ; Lord Justice Turner (L.R., 1 Chancery 
Appeals, 458) saying, — 

'^ The substantial question, however, in this case is, whether the 
settlement in question was voluntary, and fraudulent and void 
against the plaintiff. The Master of the Rolls was of opinion that 
it was, and has decided the case accordingly; but, with all respect 
to his Lordship, I differ from him in opinion on this point. The 
question, ias I apprehend, in cases of this description is, whether 
there was consideration for the settlement. The Court not entering 
into the quantum of consideration, in effect the question is whether 
the transaction was one of bargain or of gift merely, and I am of 
opinion that ther^ w^ consideration for this settlement, and that 
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the case is one o( bargain and not of gifl merelj. The settlement 
purports to be made in consideration not of natural love and affection 
only, but of the covenants contained in it on the part of P, C. 
Taker, tinder those covenants, if any of the persons having debts, 
charges, or incumbrances affecting the estate should take proceedings 
against it in Ihe lifetime of if. G. Toker^ the defendant, P. C. Toker^ 
would be bound to indemnify her against those proceedings, and all 
costs and expenses consequent upon them. If, therefore, any of the 
mortgagees called for payment in the lifetime of M. G. Toker^ tho 
defendant, P. C. Toker would be compelled either to procure some 
one to take a transfer of the mortgage, or to raise the money 
necessary for the discharge of it. In the case of a transfer, the 
expenses of ihe transfer would fall upon him. In the case of the 
money being raised, he might be obliged to pay interest exceeding 
the interest secured by the mortgage, but he could only charge 
3£, G, Toker with interest at the latter rate. M. G, Toker, the 
settler, was in effect by this deed placed in the position of having 
during her life the whole income of the estate, subject only to 
interest at the rate then payable upon the charges, and she was 
placed in this position at the risk and expense of the defendant, 
P. C. Toker, It was said for the plaintiff that the defendant, P. (7. 
Toker, came under no further liability than the law would have im- 
posed upon him, and several cases were cited upon this point ; but I 
can find nothing in those cases which can affect a case like the 
present, which is not a case of sale but of settlement. Nor do 1 see 
any principle which can throw upon a reversionary the obligation of 
indemnifying a tenant for life. How this case might have stood it 
it had been alleged and proved that these covenants were inserted in 
the deed only for tho purpose of raising a consideration for it, it is 
unnecessary for us to say. There is no such allegation or proof. I 
think, therefore, that upon the face of this deed itself there is enough 
to take the case out of the operation of the Statute, but assuming 
this point to be open to doubt, there is no doubt that evidence is 
admissible to show that there was consideration for the deed not 
appearing upon the face of it, and it seems to me that there is here 
sufficient proof of such consideration. The evidence, as I have said, 
^ully satisfies my mind that the defendant, P, C. Toke7\ removed 
with nis family from Brighton to the Oaks, that he agreed to incur 
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and did incur considerable expense by reason of snch removal, aBd 
that he subjected himself to increased expense in residing at the 
Oaks upon the faith of this settlement being executed, and that he 
would not have done so unless this settlement had been made, and I 
am of opinion that these circumstances also are sufficient to take the 
case out of the Statute. The case of Stiles v. The Attorney- General 
(2 Atk., 152) bears strongly on this point. In that case, Dr. Young 
had quitted the family of Lord Exeter, and had refused an annuity of 
£100 a year which had been offered him to continue as a tutor in 
that family, upon the solicitation of the Duke of Wharton^ and 
assurances on his part that he would provide more amply for him, 
and an annuity given by the Duke of Wharton to J9r. Young was 
upheld against the Duke's creditors. Lord Hardwickey after 
referring to the facts which I have stated^ saying, ' If this be the 
truth of the fact, and it is nowhere contradicted, it does certainly 
amount to a valuable consideration, for it has been truly said that it 
will equally arise where a person gives up a certain pecuniary 
advantage at the time of grant, as when a sum of money is actually 
paid down at the time.' The view which I have taken upon this 
point is also supported by Doe v. James (1 6 East, 212), and Bullock 
V. Sadlier (Amb., 764). It was argued for the plaintiff that the 
agreement for residence at the Oaks was wholly distinct from the 
agreement for the settlement, and was not concluded until after the 
settlement had been executed ; but in my opinion the evidence shows 
that it was the foundation of the settlement, although the precise 
terms of the arrangement may not have been fully settled before the 
settlement was made. Again, it was said that if this agreement had 
been part of the consideration for the settlement it would have been 
mentioned in the deed ; but this argument goes too far. If followed 
out in its consequences, it would go to the extent of excluding any 
consideration not appearing upon the face of the deed." 

It should be noticed that in this case the covenants entered 
into were treated as a sufficient consideration to support the 
settlement, although the covenantor, as events happened, was 
never called upon to fulfil them. On this point the case 
resembles that of Blake v. French {uhi supra). It is also a 
feature of the case that the covenants were entered into h(m& 
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Jide, and not for the mere purpose of raising a ccmsideration ; 
had they been bo inserted^ Lord Justice Turner seems to 
have doubted whether they would have had the proposed 
eflfect. 

The next point for notice is that opened up by a passage 
in one portion of the judgment in Townend v. Tokevy quoted 
above, viz. : — that where a settlement is apparently a volun- 
tary one, extrinsic evidence is admissible to show that there 
was a valuable consideration which does not appear on the 
face of it. Hence arose the practice of superadding to the 
statement in settlements of natural love and affection, some 
such words as, '^and for divers other good causes and con- 
siderations;" but the introduction of any such phraseology 
is quite superfluous, for its omission does not prevent extrinsic 
evidence being adduced for the purpose just mentioned. The 
principle, therefore, is clear, that if no consideration is stated, 
a consideration may be proved, and that if a consideration is 
stated, any other consideration which existed, not being in- 
consistent with the instruments, may be proved. 

Where a post-nuptial settlement is purely voluntary, i.e., 
where there is no valuable consideration, and it is founded 
only upon natural love and affection, how far is it binding, 
and by whom and under what circumstances can it be upset ? 
These are, practically^ the most important questions sug- 
gesting themselves in connection with the subject of this 
enquiry. First, then, a voluntary post-nuptial settlement 
(and by the term post-nuptial settlement will henceforth be 
meant only those which are voluntary) is binding on the 
settlor and those who claim under him, that is, unless therein 
18 reserved a power of revocation or of altering the trusts 
thereof, although, as will afterwards be seen, if the settlement 
is of lands, the settlor can defeat it under the 27th of Eliz., c. 4, 
by a subsequent sale for a valuable consideration. This rule 
of law is too well settled to need in strictness the quotation of 
any cases ; but it is inexpedient in a legal enquiry to advance 
any proposition without citing an authority, when possible, for 
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the same. In the case of Bill v. Cureton (2 Mylne & keen, 
503) the question arose whether a voluntary settlement, where 
a trust was created, was binding on the settlor, and therefore 
irrevocable. Sir 0. Pepys, M.R., decided that it was, treating 
the rule as "long and fully established." In AfDonnellY, 
Hesilrige (16 Beaven, 346) the question also arose, and a de- 
cision contrary to the rule just laid down was sought chiefly on 
the ground that the fund settled was not transferred contem- 
poraneously with the execution of the settlement. Lord 
Romilly, M.K., however followed Bill v. Cureton^ saying: — 

'^ I do not concur in the view that a voluntary settlement cannol 
be binding unless the fund be transferred at th6 time of the execution 
of the settlement. The view I take is this : — Where the relation of 
trustee and cestui que trust has really arisen, and where a person 
has actually declared a trust of a fund intended to be transferred, the 
trust arises immediately the fund has been transferred. Here I have 
no doubt that the voluntary settlement was complete immediately on 
the fund being transferred, for then the trustees held it oh the trusts 
stated in the settlement." 

Although the property need not be transferred contem- 
poraneously with the settlement, assuming the settlement not 
to operate to transfer it, as it does in many cases, the settle- 
ment is of no effect until the property is transferred by the 
settlor to trustees, that is, unless the settlement consists ih an 
explicit declaration of trust by the settlor himself. When the 
trust is created, the Court of Chancery will enforce it, but 
when there is anything required to be done by the settlor to 
complete the creation of the trust, the Court will not compel 
him to do it. In the judgment in Donaldson v. Donaldson 
(Kay, 711) the law upon this subject is well discussed. Lord 
Hatherley says therein : — 

" The question is in every case, has there been a declaration of 
trust, or has the assignor performed such acts that the donee can take 
advantage of them without requiring any further act to be done by 
the assignor ? and if the title is so far complete that this Court is 
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not called upon to act against the assignor, it will assist the donee in 
obtaining the property from anj person who would be treated as a 
busted for him." 

The same point was decided by the Appellate Court in the 
same way in Re Way^s Trusts (2 De Gex., Jones & Smith, 365); 
in which case it was also decided, as in Fletcher v. Fletcher 
(4 Hare, 79), that the retention of the settlement by the 
settlor, even where its existence or contents are not notified 
to any one, does not affect its legal validity. It is, however, 
desirable to notice that there is a conflict of authority as to 
whetter, wKen a settlor has executed a settlement purporting to 
pass property to a trustee, and there is any imperfection in the 
operation of the deed, the deed will be held as a valid declara- 
tion of trust to bind the property In the hands of the settlor. 
VIce-Cnancellor Stuart is of opinion that it ought to be so 
treated {Parnell v. Hingston, 3 Smale & GifFard, 337), but 
Lord Eldon (In Ellison v. Ellison, 6 Vesey, %^2), and Lord 
Romiliy, M.R., (in Denning v. Ware, 22 JJeavan, 189), are 
evidently of a contrary opinion. The cases of Lister v. Hodgson 
(2 Weekly Notes, 186j, and Roberts v. Roberts (14 Weekly 
Reporter, 123), also bear upon this subject. The point that a 
post-nuptial settlement is binding upon the settlor being thus 
established, the next question is whether such a settlement is 
good against all the world? Now, it is manifest that there are 
two classes of persons who might wish to upset the settlement, 
and those are the creditors of the settlor, and subsequent pur- 
chasers for value of the settled property from the settlor. As 
^0 the latter class, inasmuch as there is no registry of settle- 
nients cotresponding to the registry of judgments, It is quite 
possible for a person who has made a settlement of property to 
sell that same property to a purchaser for a valuable consider- 
ation, concealing from him the existence of the settlement. 
H, under these circumstances, it is true that qui prior est 
tempore potior est jure, it is manifest that those who claim 
Wilder the settlement would have a better title to the property 
^liaii the purchaser. The purchaser would therefore be unable 
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to obtain the property^ and as the settlor might in the mean- 
time have become insolvent^ he would be unable to recover the 
purchase-money. Two Statutes here intervene, the 13th of 
Eliz., c. 5, and the 27th of Eliz., c. 4. The first of these 
enacts that conveyances of lands or chatties contrived to 
delay, hinder^ or defraud creditors or others, shall be void as 
against such persons, but there is a proviso protecting estates or 
interests conveyed upon a valuable consideration and hondjide 
to persons not having notice of any fraud. The second Statute 
enacts that all conveyances of lands made with the intent to 
defraud and deceive purchasers shall be void as against them. 
Now there is a great difierence between these two Statutes. 
The former is for the protection of creditors, the latter for 
that of purchasers. The former applies to all property, the 
latter only to lands and the various interests in lands, whether 
freehold, copyhold, or chattels real. But the greatest differ- 
ence between the two is in the construction generally placed 
upon them. The construction generally placed upon the 
27th of Eliz., c. 4, is that any purchaser for value of land 
can upset any voluntary settlement of the same land made 
by the vendor, whether he was aware of the existence of the 
settlement at the time he purchased or not. The construction 
placed upon 13th of Eliz., c. 5, is in effect that, in the 
absence of actual fraud on the part of the settlor, it is only 
his creditors whose claims existed at the time of the execu- 
tion who can take steps to upset a voluntary settlement 
whereby they are delayed, hindered, or defrauded. Why 
subsequent purchasers should always get the benefit of the 
on^ Statute, and subsequent creditors be often unable to 
avail themselves of the other, it is difficult to say. 

The effect of these two Statutes upon post-nuptial settle- 
ments must now be examined at length, taking for convenience 
the last in date first in order of examination. The 27th of 
Eliz., c. 4, then, operates thus : if a man makes a post- 
nuptial settlement of a landed estate upon his wife, it is 
good against him, that is if it does not contain a power of 
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revocation^ but if he subsequently sells or mortgages the 
the same estate^ the purchaser or mortgagee can upset the 
settlement. It must be noticed that the Statute not applying 
to personalty (except chattels real), a post-nuptial settlement 
of a sum of stock or a chose in action^ cannot be defeated by 
a subsequent sale by the settlor of the same sum or chose 
in action to any one for a valuable consideration. In the 
case of lands, the previous settlement is treated as a fraud 
upon the subsequent purchaser, which accounts for the cir- 
cumstance that even if the purchaser buys with notice of 
the settlement, the transaction is not considered fraudulent 
on his part. It is immaterial for the operation of the Statute 
whether the purchaser has notice of the settlement or not. 
It is open, however, to those who claim under the settlement 
to prove that there was an absence of bona fides on the part 
of the purchaser. For this purpose the adequacy or in- 
adequacy of the consideration is important {Doe v. James^ 
16 East, 212); although the onus rests upon those who claim 
under the settlement to prove that the consideration was 
inadequate; and the consideration need not be money, but 
^^y be marriage or any consideration sufficient to support 
the contract in other respects. Not only are purchasers, 
m the popular acceptation of the term, within the statute, 
but mortgagees, lessees at a rack rent, and persons claiming 
under a subsequent settlement which is not voluntary. Judg- 
naent creditors, however, are not entitled to the benefit of 
the statute, nor, of course, are devisees under the settlor's 
will. Although the Court will assist a purchaser in upsetting 
a settlement under the statute, and will, at his request, compel 
specific performance of the contract of sale {Buckle v. Mitchell 
18 Vesey, 101), it will not aid the settlor to defeat his own 
settlement by enforcing specific performance at his instance 
of a contract to purchase (Smith v. Garland^ 2 Merivale, 
^23). Still the Court, although it will go to this extent to 
protect those who claim under the settlement, will not go 
^her. It will not, at the suit of such claimants, grant an 
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injunction to prevent the settlor from selling {Pulvertqft v. 
Fulvertoft, 18 Vesey, 84^, nor in the event of a sale will it 
direct the purchase-money to be held on trusts corresponding 
to the limitations of the defeated settlement. This was 
treated as well settled by Lord Eldon in Pulvertoft v. Pulver- 
toft {uhi supra). It must now be remarked that the power 
of defeating a post-nuptial settlement by a subsequent sale 
is personal to the settlor, and cannot be exercised by the heir 
or devisee of the settlor {Lewis y. Rees, 3 Kay v. JohnsoD, 
141). Finally it should be observed that the only cir- 
cumstances under which a settlor is unable to sell land 
comprised in a post-nuptial settlement, are when the claim- 
ants under the post-nuptial settlement have previously sold 
the settled land to a purchaser for a valuable consideratioD, 
or when the settled land has been included in an ante-nuptial 
settlement, or has been otherwise dealt with for value. 
The first part of this proposition is thus spoken of by Lord 
Campbell in Doe v. Rusham (17 Queen's Bench, 722^, — 

f<It has constantly been held that if the person to whom a 
voluntary conveyance is made, sells and co^Teys for value : tlut 
fvhich was in its creation a voluntary conveyance^ anoi yoidable by 
a purchaser, becomes good and unavoidable by matter en^ j^.st fae0, 
aad will be considered as made upon valuable consideration." 

Next as to the operation of the 13th of Eliz., c. 5, which 
enacts, as previously stated, that all conveyances of lands or 
chattels, contrived to delay, hinder, or defraud creditors or 
others shall be void against such persons unless conveyed on 
good consideration and bond fide to a person not having notice 
of any fraud. It is under this Statute that creditors of a 
settlor are, under certain circumstances, enabled to upset a 
post-nuptial settlement as having been made to ^* delay, hinder, 
or defraud " them. Two classes of creditors may be desirous 
of availing themselves of the Statute, those whose debts existed 
before the execution of the settlement, and those whose debts 
accrued after that date. The position and remedies of the 
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former class must be first considered. If prior creditors can 
prove |;hat their remedies were, as events happened^ " delayed 
or hiifdered'* by the execution of a post-nuptial settlement 
they can upset it. The following dicta of Lord Westbury in 
Spirett V. Willows (5 New Reports, 255) must be noticed. 
He said — 

'^ If the debt of the creditor by whom the voluntary settlement 

was impeached existed at the date of the settlement, and it was 

shown that the remedy of the creditor was defeated or delayed by 

the existence of the settlement, it was immaterial whether the 

debtor was or was not solvent after making the settlement .... It 

was obvious that the fact of a voluntary settlor retaining money 

enough to pay the debts, which he owed at the time of mtiking 

the settlement, but not actually paying them, could not give a 

different character to the settlement or take it out of the statute. 

It still f emained a voluntary alienation or deed of gift, whereby in 

the event the remedies of creditors were delayed, hindered, or 

defraude^. He was therefore of opinion that this settlement was 

void as against the plaintiff." 

It was attempted to be set up at one time as a rule that a 
settlor must be in insolvent circumstances prior to a post- 
nuptial settlement being executed, or that the settlement must 
render him insolvent by putting the settled property out of 
his control, in order for the settlement to be fraudulent and 
impeachable under the Statute, but this doctrine is exploded, 
and the following propositions may now safely be laid 
down : — 

1. That it is impossible to fix any amount oi indebtedness 
in a settlor as being per se too small to invalidate a settlement. 
frima facie^ a man possessing £10,000, and owing £1,000 
might safely include £2,000 in a post-nuptial settlement; but 
i^ the remaining £8,000 were represented by worthless secu- 
rities, which were afterwards found not available for payment 
of creditors, the creditors would be able to upset the settle- 
ment. 



240 PoMtrnuptial SeUlements. 

2. That the ^t of a settlor retaining money sufficient to 
pay his debts^ and then not paying them, would enable his 
creditors to impeach the settlement. {Spirett v. fFilliam, 
ubi supra). 

3. That if a person makes a post-nuptial settlement^ and is 
at the time indebted to the extent of insolyencj, or if the 
effect of the settlement is to deprive him of the means of 
paying, that settlement is void as against creditors (per Maliiu 
V.C, in Smith y. Cheritt, Law Reports, 4 Equity 395). 

Then as to the sabsequent creditors. It was after some 
considerable doubt as to whether a post-nuptial settlement 
could be considered fraudulent against subsequent creditors, 
decided that where a prior creditor obtains a decree to set 
aside a settlement, subsequent creditors will be let in pari 
passu with the prior creditors. This was treated as settled 
in 1843 by Vice-Chancellor Knight Bruce, in JSde v. Knawles 
(2 Young & Collier, Chancery Cases, 178). The right of the 
subsequent creditors to participate when a settlement is once 
set aside by a prior creditor being established, the next step 
was to permit a subsequent creditor to file a Bill to upset the 
settlement, and this was done in 1856 by Vice-Chancellor 
Kindersley, in Jenhyn v. Vaughan (3 Drewry, 419), upon 
primd facie proof that something still remained due in respect 
of the debts which existed at the date of the settlement. 
In that case, the Vice-Chancellor said : — 

" In cases where a subsequent creditor files a Bill, it occurs to me 
that much may depend on this (supposing there is no evidence to 
show the fraudulent intention, but the fact of the settlor being 
indebted to some extent), whether at the time of filing the Bill any 
of the debts remain due, which were due when the deed was executed. 
In such a case, as any of the prior creditors might file a Bill) it 
appears to me that a subsequent creditor might do so too ; but if at 
the time of filing flie Bill no debt due at the execution of the deed 
remains due, the distinction may be that then a subsequent creditor 
could not file a Bill unless there were some other grounds than the 
settlor being indebted at the date of the deed to infer an intention to 
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defraud creditors. Howeyer, I do not find any such rule laid down 
and I shall not take apon myself to lay it down positively. But if a 
subsequent creditor files a Bill, and you can show that the person 
who executed the deed, though indebted at the time he made it, has 
since paid every debt, it is very difficult to say that he executed the 
settlement with an intention to defeat or delay creditors, since his 
subsequent payment shows that he had not such an intention. But 
it appears to me, in the absence of authority to the contrary, that a 
subsequent creditor may file a Bill if any debt due at the date of the 
deed remains due at the time of filing the Bill." 

In this case^ then, the fact was admitted that a subsequent 
creditor has an equity which enables him to file a Bill, but 
only where any debts due at the date of the settlements 
remains unpai^. The most important question, however, 
remains to be discussed, and it is this: — Has a subsequent 
creditor an equity which enables him to file a Bill, under the 
13th of Eliz., c. 5, to upset a post-nuptial settlement, whether 
aiiy antecedent debts are due or not, or indeed even if there 
were no antecedent debts at all? 

In the first place, it should be noticed that the words of 
the Statute are large — *' creditors and others." Therefore, 
even if it had been decided that "creditors" included only 
pnor creditors, the words *^ and others " are quite large 
enough to let in subsequent creditors. It has been admit* 
ted, by allowing subsequent creditors to share pari passu 
^ith prior creditors when a post-nuptial settlement is upset, 
that the settlement is fraudulent against them. If then the 
settlement is fraudulent against them when there are prior 
creditors, why is it not fraudulent against them where there 
are none? In one of the earliest cases, that of Stileman v. 
Ashdown (2 Atkins, 481), Lord Hardwicke said that, — 

'^It is not necessary that a man should actually be indebted at the 
tune he enters into a voluntary settlement to make it fraudulent ; for 
u a man does it with a view to his being indebted at a future time, it 
IS equally fraudulent, and ought to be set aside." 

VOL, XXVI. — NO. LII. R 
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In Richardson ▼. StnaUwood (Jacobs 556)^ an illastraiion 18 
given^ by Sir T. Plumer, M.R.^ of a person considerably 
indebted making a voluntary settlement, which would be 
void if impeached by those who were then his creditors, and 
subsequently paying off those creditors so that a new set of 
creditors Inay stand in their places. This would be a con- 
trivance which the court would not sanction, and which 
would enable the subsequent creditors to upset the settle- 
ment. It may, therefore, be laid down : — 

1. That it is not necessary that the settlor should be 
actually indebted at all at the time he makes a post-nuptial 
settlement to render it fraudulent under the Statute. 

2. That the fact that all prior creditors are paid, does not 
render the settlement unimpeachable by subsequent creditors. 

3. That a settlor may fairly intend to ^ve away his 
property, but the transaction may be fraudulent as in con- 
templation of future debts (per Sir T. Plumer, M.B.> ifl 
Richardson v. Smallwoody Jacob, 557). 

In Richardson v. Smallwood, Sir T. Plumer took into 
consideration contemporaneous circumstances with a view of 
inferring thence whether a settlement was fraudulent under 
the Statute or not He said of the settlor, — 

" What induced him to execute this deed ? Was there anything 
that called for it, any change in his family, or any other property 
come to him; was there anything, in short, but the apprehdnson 
that it might go to his creditors ? " 

In Barling v. Bishopp (29 Bea., 417), Lord Romilly, M.B., 
@aid, speaking of post-nuptial settlements, — 

'^ I am of opinion that it is a necessary inference to be drai^n from 
the facts and dates, that this deed was executed with a vi«w of 
defeating persons who might become his creditors in consequence of 
acts done by him.'* 

In tfaia caae, the settlement was made by the seHkr en liif 
daughter while an actio» ol trespass wa» peadi^ l^sei Vasii 
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but before trial. I'he trial resulted ia a verdict against hinij 
and when the plaintiff came to levy execution^ the settlor 
sal 4 he was insolvent. What does the learned judge say ? 
Why this : — 

** Every man knows that he cannot go to law without incurring 
some expense. This deed was to provide for the worst which might 
happen by conveying away his property beforehand. The grantor 
and the defendant having given no explanation, I am of opinion that 
the effect of the deed was to defeat persons who might become his 
creditors, and was executed in favour of his daughter, who it is clear 
would not allow her father to starve. It is not necessary to go into 
the question bf whether he had other property or not, but if I took 
his schedule filed on his insolvency as proof, it would appear that he 
had no other property, and that he had disposed of the whole.** 

It must be here remarked^ that to bring a post-nuptial 
settlement under the Statute, it must deal with property 
liable to be taken in execution. Copyholds, cash^ and bank 
notes were therefore brought within the Statute by the ope- 
ration of 1 & 2 Vict., c. 110. With respect to choses in 
action which are not seizable in execution, it is considered 
that a post-nuptial settlement, in which they are included, is 
void under the Statute in the event of the bankruptcy of the 
settlor.* Then comes the question, what creditors can avail 
themselves of the Statute ? It may broadly be said that all 
creditors, whatever the nature of their debts, have this pri- 
vilege. The case of Adames v. Hallett (h. R., 6 Equity, 
468) goes to the length of settling that a creditor, under a 
voluntary post obit bond, is as much entitled to the benefit 
of the Statute as any other creditor. Lastly, it must not 
be lost sight of, that post-nuptial settlements may become 
unimpeachable imder the 13th of Eliz., c. 5, by ex post facto 
dealifig for value under the same circumstances, and to the 
same extent, as they become unimpeachable under the 27th 
of Eliz., c. 4. 

* It is ttot proposed in the present enquiry to consider the effect of 
the Ba^rupt Laws u^n voluntary settlements. 

R 2 
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The law tben would seem to be that a post-nuptial settle- 
ment made by a man not indebted at all^ or not indebted 
beyond what he can easily pay, will still be fraudulent under 
the Statute against his subsequent creditors if they can prove 
that the object of the deed was to defeat those who might 
become his creditors. In many cases it would be difficult, if 
not impossible, to prove this ; but in many more it would be 
easy, if it were tried. Take the case of a trader, who makes 
a large post-nuptial settlement upon his wife, and within a 
few years passes through the Bankruptcy Court. The " facts 
and dates '* would not improbably be such as would justify 
the Court in inferring that his object in executing the settle- 
ment was to *^ provide for the worst " and that his property 
was settled with the knowledge, if not "under the appre- 
hension, that it might go to his creditors " unless the set- 
tlement were executed. It would be extremely undesirable 
to draw a hard and fast line as to' when post-nuptial set- 
tlements should be impeachable by subsequent creditors, and 
when not. Each settlement must stand or fall by its own 
attendant circumstances. There can be no doubt but that 
there are ^two inducements which ordinarily lead to the exe- 
cution by a man of a post-nuptial settlement ; first the moral 
obligation to make a provision for his wife and children; 
second, the desire to put such a provision beyond the reach 
of unforseen circumstances, Le.^ future creditors ; which desire 
is strengthened by, if it does not originate from, the notion 
taken cognizance of by Lord Romilly in Barling v. Btshopp, 
that the beneficiary, if the worst does arrive, will not let 
the settlor starve. In fact there can be no moral doubt that 
many a post-nuptial settlement is made in contemplation 
of future bankruptcy, and that when the bankruptcy does 
come the settlement is allowed to pass unimpeached by the 
creditors, although there may exist a chance amounting almost 
to a probability that it would be held by a Court of Equity 
fraudulent under the Statute. 

It may not not be out of place here to glance at the Scotch 
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laiTv upon post-nuptial settlements for although Scotch prece* 
dents are not binding upon English Courts^ still a Court of 
Squity in one part of the United Eangdom^ in breaking new 
ground should not disregard the principles of jurisprudence 
adopted in the courts of another part. The Scotch Law as to 
post-nuptial settlements then is this: — ^If bj a post-nuptial 
settlement a provision is made for his wife by a husband to 
take effect after his deaths then it is not revocable by the 
husband^ and cannot be upset by his creditors in the event 
of sequestration, that is, if it is a rational provision, but if it 
is not rational, i.e,y reasonable, it will be cut down as to 
the excess although it will remain vaHd as to the remainder. 
But a donation made by a husband to his wife stante matrix 
monio is revocable by the husband, and may be upset by his 
creditors {vide Lord Eangsdown's opinion in Galloway v. 
Craigy 4 Macqueen, 279). In other words, a husband may, by 
a post-nuptial settlement, make a reasonable provision for 
his wife to take effect after his death, and it will be unim- 
peachable by his creditors, because, although not exactly 
*^ onerous," i. e., for valuable consideration, still it is in fulfil- 
ment of the obligation upon a husband to make a provision 
for his wife. But he cannot make a donation to her to take 
effect in Ids lifetime which is unimpeachable by his creditors ; 
although circumstances may withdraw a particular case from 
the government of this principle (per Lord Oolonsay in 
Dunlop Y. Johnston. Decisions in the Court of Sessions, 
3rd series. Vol. V., p. 22). The Scotch law, then, has two 
important features. It will not allow a man to divest him- 
self, in favour of his wife and against his creditors, of any 
portion of his property during his lifetime. If he makes a 
provision for her, to take effect after his death, that provision 
must be a reasonable one, and in so far as it is not reasonable 
it will not be upheld against creditors. 

Although the Court of Chancery does, in dealing with a 
wife's equity to a settlement, take cognizance of questions 
of ^^ degree" or ^^ amount," still it could not do so in con- 
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airuing the ISth of £Uz.j c. 5., for a poB^nqptial settlem^Kt 
iDU9t be ^itb^i^ Toid tn toto or valid in ^o^<? under that 
Statute, Hence arisee the dieposition of the court to 
uphold post-nuptial eettlementa. The righteom inteiition 
to provide for a wife and chUdren is permitted to 9^eld 
the unrighteous intention of putting the settled property 
beyond the reach of all creditors. If legislation copies, 
and it woyld seem thf^t it must come^ upon thici subject^ the 
prinoipleB upon which it ought to proceed are^ that while a 
mw 9bould be able to settle by a post-nuptial settlement all 
his property npon his family irrevocably as fi^r a| he is eon- 
oerned) 8HU> unless it can be proved by those ^ho claim 
under the settlement that the provision piiade thereby ie a 
reasonable one, i.e., in disgharge of. the n^oral obligation 
which lies upon a man to provide for his family, the settle- 
ment should be impeachable by subsequent creditors in so 
far as it is unreasonable. 

Pending legislation, however, creditors should be more 
vigilant than they are in the matter of post-nuptial settle- 
ments, and not let them pass in l:ian]pruptcy, as they (vlmost 
^nva^iably do, without question. For it may be alleged 
without exaggeration, that there are ground^ for cheUengiM 
f^l void, under the St^itnte of tlie 13tl\ of EUz., a 5^ a great 
q^a^y post-nuptial settlementi wh^Qb lure belieyed to be 
nninyjei^fih^ble. 



Art v.— the giGH SHERIFF. 

THE office of Sheriff is one of those institutions wbichi 
forming an essential part of the machinery of the English 
constitution, is at once a subject of popular interest and ef 
daily importance to the legal practitioner. 
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10 Stiirjemt Atkinson's well known work on ^'Sh^pff 
I^w," — tb« fifth edition of which has just appei^red * — ^we 
find desoribedj in a very lueid style^ the practical duties at 
this day of the High Sheriff and his subordinatesj as returning 
Q^eer in th^ Section pf members of Pariiament and coroners 
: — %i judieial oflScer in the trial of writs of inquiry of dam- 
agesj and compensation oasesj &o.; as assistant to the pre* 
aiding judges at the assizes and quarter sessions \ as chief 
e^ecutiye officer in civil and criminal cases in carrying out 
the judgment and sentence of the lawj and as chief conser* 
Yator of the peace in suppressing riots or resistance to the 
law. 

This short summary of the learned Serjeant's sheriff laif 
suffices to show how various and important are th^ legal 
f unctionfi) of the High Sheriff who, in the language of Sir 
£dward Coke, '^ is an officer of great antiquity, and of great 
trust and authority, haying from the Queen the custodyi 
keeping, command, and government in some sort, of the 
whole country committed to his charge and care«" 

As to the antiquity of the office, learned writers somewhat 
differ in their speculations, and we may readily acquiesce 
in the observations of Mr. Serjeant Atkinson on the anti- 
quilrian fi^pect of the subject : ^^ In £nglaAd there are many 
good institutions whose beginnings, like the sources of grei^t 
rivers, seem to baffle discovery. The office of Sheriff is of 
thia kind." 

It may suffice for all useful purposes to say that at every 
period of the English constitution the office of Sheriff appears 
as an integral part of its system, forming a feature which 
no power of the Crown, no resistance of the populace, no 
intrigues of the aristocracy, have ever been able to efface. 

The office of High Sheriff really forms one of the nioet 
pc^ulaiT features of our constitution, carrying with it> m 



♦ <' Skeriff Law, a Treatise on the Office ol Sheriff, UadersfaBrik 
Bailiff, &c.," by Gkorge Atkinson, Serjeant-at-Law, B.A., Ozon ; 5ul 
edtfcioiB. Ii9!nd03i: Sweety 3, Clbiaucerf Lane. 18.69. 
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Blackstone obseryes^ a strong trace of the democratical part 
of it. The common law, indeed, vested the whole power 
of election in the people, in order, as an old statute* expresses 
it, '^ that the commons might choose such as would not be 
a burthen to them." A statute passed under very bad 
auspicesf deprived the people of this power, and the mode 
adopted ever since of assigning High Sheriffs has been by 
certain dignitaries holding office under the Crown, who 
annually nominate three sufficient persons in each county for 
the office, from whom the Crown selects usually the first on the 
list for actual service. Fortunately the practice has grown up 
of these duties wholly devolving on the Judges meeting 
at Westminster Hall; and thus a guarantee afforded at all 
events against men being improperly selected for the shrie- 
valty, and the High Sheriff has little cause to fear a com- 
parison between his own just title to office and that of some 
whom he has occasionally to proclaim on the hustings as 
''duly elected." 

The office of High Sheriff is still a very important one, 
and so regarded not only in the letter of the law, but socially 
by all classes. The duties are rarely neglected, but it would 
perhaps be an advantage if those who are selected for the 
shrievalty regarded more their personal obligations on taking 
office. 

The High Sheriff, as we are told by Serjeant Atkinson, 
"has a right of precedence within his county of every 
nobleman during the time he is in office,"]: and his duties, 
already referred to, show on what various occasions he is 
called upon to act. We are among those who would gladly 
see the power and dignity of this ancient office fully vindi- 
cated, instead of the more active duties being so much 
delegated to others, the undersheriffs and their subalterns 
the Sheriffs' officers and the javelin men; and even the pomp 
and ceremony of the office being only observable during the 
parade and scramble of the commission day at the assizes; 

* 28 Edward I., c. 8. t 9 Edward II., st. 2. J Sheriff Law, 3. 



The High Sheriff. 249 

and its concomitants^ the Sheriff's ordinary and the Sheriffs 

baU. 

On the very many occasions in the course of his year of 
office on which public meetings of the various classes within 
his county are, or ought to be held^ we would have the High 
Sheriff take his legitimate part ; we would have the principal 
exercise more power^ and the deputies less. It is not too 
much to ask of a gentleman selected for a single year 
for such an important office that he should give personal 
attention to its numerous duties. 

Had High Sheriffs during their year of office generally been 
at the pains to personally inquire whether one important part 
of their functions^ viz.^ the returning the jury panels^ was 
conducted in a proper manner^ whether abuses in the work- 
ing of our system^ lately shown to have grown up in almost 
every district, were or were not perceptible in the routine of 
business in their own several countries, the recent exposure 
of the abuses of our jury system might have been avoided. 

If High Sheriffs, in whose name the unpopular work of 
executing legal process against the goods and persons of 
debtors, had during their year of office always deemed it a 
part of their duty, as gentlemen and men of honour, to see 
that the process so executed in their names was not made a 
medium of abuse and extortion, much private misery and 
wrong would have been saved. 

If the Sheriff as returning officer at elections had, in days 
gone by, in the exercise of his common law power, duly in- 
quired into glaring instances of bribery and corruption^ 
before declaring at the hustings unscrupulous aspirants to 
the rank of M.P. duly elected, we should hardly have needed 
the costly machinery which from time to time has been called 
^iito existence with the vain design of suppressing bribery, 
mtimidation, and other corrupt practices at elections. Not 
only would we have the High Sheriff now personally oversee 
the performance of his various duties by his subordinates, 
but we should be glad to find that high functionary hold his 
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own on all public oocasions~be something more than a rcAn 
attendant in the execution of the commissions of assize, &e., 
and act in every instance up to the itation the law assigns to 
him — the «hief official within his county, showing fayear or 
subservience to none : poor or rich, noble or commoneri 
popular or unpopular 



Art. VI.— INDIAN CRIMINAL LAW AND 

PROCEDUKE. 

Indian Criminal Law and Procedure^ including the Procedure in 
the High Courts^ as well as tliat in the Courts not established by 
Royal Charter^ with Forms of Charges and Notes on Evidence, 
illustrated by a large number of English Cases and Cases 
decided in the Higli Courts of India; and an Appendix of 
Selected Acts passed by the Legislative Council, relating to 
Criminal Matters. By M. H. Starling, Esq., LL.B., 
of the Inner Temple, Barrister-at-Law. London: Allen 
& Co., Publishers to the India Office. 1869. 

rpo what extent the work before us has answered to the 
~^ design, our readers will best judge by Qompa^i^ i^^ 
contents with the ample promises of its title page, whioh we 
have therefore '^ set forth fully and at large " at the head of 
our own comments. It is fair to add that the largeness of 
those promises is considerably narrowed by the explanationi 
of the preface. 

For ourselyes, we have so often expressed our avenioa to 
the modern fashion of which thia hasty compilation is perbapi 
the newest example^ or> aa the author chooses to call it, the 
'^ old form on which it is moulded '* (Pref., p. ix^ that we 



i 
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sbctU say vorj little more upon that subject than that Mr^ 
Starlings or hia publishers, deserve all the censures to which 
the fashion ia amenable, 

Apcording to his own confession^ he began and ended i^ 
ai; almost entire state of penury of the only authorities, which 
the inquirer into the actual jurisprudence and procedure of 
India in crimiaal matters would care to find in the whole bulk 
of this compilatiQD, we mean ''the original reports of cases 
quoted from the Indian Reports." (Pref., pp. vii, viii.) By 
'^ original reports of cases/' we presume that the authorised 
report^ of cuses decided in the Royal Charter Courts, once 
called the '* Supreme Courts " and now called the *' High 
Courts '' of India, are meant ; for no Indian lawyer or judge 
would dream of citing or relying on any cases, by whom- 
soever reported, from any of the Company's Appellate Courts 
of the past ti^e, or from any of the Mofussil Courts of the 
past or present time. The authorised reporters, moreover, 
of the Boyal Charter Courts are now, and ever since they 
received the^r present designation of "High Courts" have 
been, official reporters, nominated from the local Bar hy the 
courta themselves^ and approved and salaried by the local 
governments. AH things considered, therefore, — it was clearly 
Mr. Starling's duty to suspend for a few months at least, or for 
many months, or for years, the issue of his lucubrations upon 
''Indian Criminal Law and Procedure;" — until his inability 
'' to obtiiin the original reports " having been obviated by sup- 
ines from their publishers at Calcutta, Madras, and Bombay^ he 
would han^ been in a position to complete and correct his own 
views on Indian criminal law and practice, without having 
recourse to second-hand authorities for the views of preceding 
writers : — a proceeding which, at the best, must always be of 
doubtful legality, and cannot, under any circumstances, be 
satisfactory to the readers of any law text book. Yet this is 
what, as we understand him, Mr. Starling has done in the 
present instance ; only supplementing, from the columns of a 
^ocal law journal for one of the presidencies, his borrowings 
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from hifl predecesaors. Howeyer^ let our readers judge for 
themselves on this point. Mr. Starling says (loeo citato)^ — 

" With respect to cases quoted from the Indian Reports, I am 
responsible for the accoracj of the reference to all those in which 
the name of the case is given ; except a few which, at the kst 
momenti I extracted from Mr. Prinsep's * Procedure Code,' and 
also for all those reported in the ^Madras Jurist;' the others I 
have obtained from the last (1867) edition of Mr. Majne's 'Com- 
mentaries on the Penal Code/ as I was unable in those cases to 
obtain the original reports." 

If Mr. Starling quoted *'in those cases" from the text 
books of Mr. Prinsep and Mr. Mayne and the newspaper, we 
should be better able to estimate, than we now are, for how 
many ''cases quoted from the Indian Reports" our author con- 
siders himself to be '^ responsible." It is not a very weighty 
responsibility indeed, which a law writer undertakes, when he 
limits it to " the accuracy of reference ;" although we freely 
admit that, in the present state of the law-publishing trade, 
not above five or six authors in the hundred understand their 
duty to go beyond or above that — as, indeed, more than once 
in the pages of this Journal has been lamented. Still we 
should, in defiance of Mr. Dickens' Circumlocution Official, 
" like to know " to how many of the ^' references " to "namea 
of cases" does the thus limited liability for "accuracy" in 
the present instance extend. It is the merest question of 
authorship. For how much, in other words, is the work 
before us indebted to the " Madras Jurist," — ^to " Prinsep on 
the Procedure Code,'' — above all to '^ the last edition (1867) 
of Mayne on the Penal Code " itself, — (and, let us add, on 
" the Procedure Code " also) ? We could have wished that 
Mr. Starling himself had informed us. For in the absence of 
that information, it is impossible, without much trouble, to 
obtain more than an approximation towards the estimate, which 
we desire to have, of how much in Mr. Starling's book there 
is of original matter, and how much of plagiarism. Yet 

nething may be attempted. 
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"Yfe will take for our point of comparison only one of the 
-three authorities which are confessed in the above extract^ and 
it shall be the last named — Mr. Mayne's most excellent ^^Com- 
mentaries" — not only as Mr. Starling cites them — on "the 
Penal Code," but, as their title page* shows, upon the Pro- 
cedure Code also. We have not, indeed, "the last edition 
(1867)," but at least the fourth edition (1865), as well as the 
first edition (1861). We cannot help wondering that, with 
the knowledge of a standard work like that having reached a 
fifth or sixth edition in 1867, the publishers to the India 
Office should have persuaded themselves, or been persuaded, 
that a new text book on the same subject was " wanted " in 
India ; or that, given the want, it was one which might be 
left to any one of the numerous 

*' Gentleinen of England who live at home at ease," 

and enjoying their learned leisure from distracting occupation 
in the pleasant Courts of the Inner Temple. 

But this is a digression from our undertaking. Let us 
resume it. We shall do so, not by way of selection, but by 
opening the book quite at random, and taking the passages as 
they catch our eye; ^^sortes stumians," to coin a phrase for the 
occasion. 

At p. 299, in the commentary on Article 442 of "the 
Indian Penal C^e'* (why does Mr. Starling always call it 
" Act xlv. of 1860 " instead of by its true name ?), we find 
this placitum: — 

'' Where the premises ia question had been occupied as chambers, 
but, at the time of the offence and for some time previously, were 
unoccupied, it was held that they were properly described as a 



♦ " Commentaries on the Indian Penal Code (Act xlv. of I860)," by 
John D. Mayne, Esq., of tiie Inner Temple, Barrister-at-Law, Professor 
of Law at the Madras Fresidencj College, etc., etc. Fourth Edition, 
revised and enlarged, with reference to the Code of Criminal Procedure 
and Acts xvu. and zviii. of 1862 and vi of 1864. Madras : Higgen- 
botham, 1865. 
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'human dwelling.' Re^. V. Abbo^ee. Per Scotland^ C. J*, *th 
Madras SesnoUy 1862." 

There is no reference whatever to Mr. Mayne's book> 
which, nevertheless (p. 288, 4th edition) contained the entire 
placitum; and, letter for letter, and word for word; even to 
the vulgar and incorrect spelling of the prisoner's (Abboyce's) 
name ; and which case appears to be unreported except bj 
Mr. Mayne. 

Again, upon Article 205, against criminal personation, Mr. 
Starling says (p. 106) : — 

*' Fraudulent gain or benefit is not an essential element of the 
offence created by this section, and a conviction is therefore sastain- 
able, even where the personation is with the consent of the party 
personated. Ex parte Suppahon. 1 Madras H. C. Eep., 450." 

This placitum, almost in the same words, occurs in Mayne 
also {uli supra, p. 136). It cannot have been taken from 
the original report. If it had been, Mr. Starling must have 
seen that it was quite safe for him to cite that which^ singular 
to say, he has here omitted, the important placitum which 
follows, and enforces the placitum last cited from Mr. Mayne's 
book, viz. : — 

'^ And the offence may be committed even while the prisoner has 
personated a purely imaginary person. Reg. v. Bhitto Kahar, Ind. 
Jur., 123.'' (Ibid). 

It is referred to in the note by the reporter of the former 
case. I Madras H, C. Rep., 451. 

An amusing instance of servile reproduction occtifs' at p. 233 
of Mr. Starling's book, and another at p. 234. Mr. Mayne 
throughout his own book has referred to those Calcutta law re- 
ports which are contained in *' Sutherland'* Weekly Reporter/' 
under the initials *' W. B.," omittiixg the word '^ Batfaerlmd;'' 
— an omisdon which in India causes no misappreliennoii, but 
may easily lead into great confusion the griffins of th(? T«*pk 
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T^fro placita are set forth by Mr. Starling, on the authority 
of « 1 W. R, O. C. 39," (by mistake, it seems, for '' 89,*') and 
" 1 W. R. Or. 0. 45," in illustration of Articles 363-369 of 
the Penal Code against kidnapping, abduction, and the like 
crimes. The names of the cases referred to are in both 
instances omitted^ and therefore all reference to any au- 
thority but that cited is precluded. On turning to Mr. 
Mayne's book (ubi supra^ pp. 232, 233^, both placita will be 
disoovered; — again word for word and letter for letter, — as Mr. 
Starling has now reproduced them ; — and, in both instances, 
for some unexplained reason, the name of the case is omitted. 
Thus there is nothing to identify either case in " W. R., C. C." 
(Weekly Reporter, Criminal Cases) beyond the volume and 
the page. 

The same thing occurs at p. 277 under similar circumstances, 
with respect to a placitum on the merger of the minor offence 
of receiving stolen goods obtained by ^^ Dakoity " in the msyor 
offence of ^^ Dakoity " itself. It is verbatim the same with 
the corresponding placitum in Mayne {ubi supra^ p. 270); save 
that there the placitum is preceded by the words — ^^It has 
been frequently ruled by the Bengal High Court that;" — words 
ouutted by Mr. Starling. But he faithfully copies after Mr. 
Mayne in the incomplete and careless mode of reference ; not 
giving the name of the case; and expecting his readers to 
content themselves with '^ 1 W. R., C. C, 48," as quite 
sufficient information. 

But Mr. Starling, we suspect| has not read with due care 
and criticism the very text-books from which, in his acknow- 
ledged dearth of ^' original Indian reports," he found himself 
eompelled to borrow. As one instance, which also we take 
quite at hazard, we invite attention to the following passages 
on ^^ Evidence," to support a '^ charge " of the offence of 
"adultery." (P. 354.) 

'* Prove that the woman is the wife of the prosecutor, ue^ that she 
has been lawfully married to him. This will be proved in the same 
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iTBj as on a eliarge of bigamy, wbich see ante, p. 345 [where the prooi 
is stated in the same waj as if the English and not the Indian Law of 
Evidence govenied the mode of leading it.] It mast then be proved 
that the defendant has had sexual interconrse with her. For this, 

she is a eompeUnt witness If the woman be not a witness 

. • • • circumstances must be provedi'* 

These passages are, as usual, paraphrases of the commentary 
of Mr. Mayne {ubi supra, pp. 315, 316) ; — ^and, like Mr. Mayne, 
our author states the proposition which we have italicised,— 
without citing any authority for a doctrine so repugnant to the 
traditions of Westminster Hall, as that, in a criminal case, a 
wife can give evidence for or against her husband; where her 
own wrongs or treason against the Crown are not concerned. 
But Mr. Mayne, — an Indian lawyer, and writing for Indian 
readers, — had every right, where brevity required the sup- 
pression, to presuppose their general knowledge of the Indian 
Evidence Act, No. 11. of 1855 (as. 14, 20, and 58) ; by which 
Act a very great and beneficial alteration was introduced into 
the effect of those old and unreasonable traditions as to the 
capacity of husband and wife, in criminal cases, of giving evi- 
dence for or against each other. Mr. Starling, who, nowhere, 
as we think, refers to that Indian Act, and certainly has not 
included it in his Appendix (which contains several of far less 
practical utility), who is not an Indian lawyer, and whose readers 
will chiefly be English, had clearly no such right. The entire 
unf amiliarity of his readers, — not their acquaintance, — ^with the 
principles and practice of Indian law, ought to have been pre- 
supposed by him in this instance, aa we presume— else why 
this bulky tome ? — ^he has thought it his duty to pre-suppose it 
throughout every article of the two codes, that of offences and 
that of procedure, and — as to some particulars — with fatiguing 
minuteness and reiteration. But we cannot help surmising 
that the secret of the omission consists in the fact, that Mr. 
Starling's attention has never direqted itself to the Indian 
Evidence Act. Had he been aware of it, he must also have 
become aware of the difficulties to which the obscure 
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inharmonious wording of the particular enactments in question 
were calculated to give rise, and actually did give rise, in the 
construction. So informed, — ^we think he would not have 
omitted all reference to the authority, which Mr. Mayne had 
in his mind, but deemed it unnecessary to cite, for the proposi- 
sition which he seems to have borrowed from Mr. Mayne, but 
does not elucidate or defend. Indeed, he is so far from being 
ready to do either the one or the other that, from the very 
portion of his book (*' Bigamy ") to which the passages last 
extracted refer us, we clearly and certainly gather his own 
private opinion — ^although not set down in so many words — ^to 
be that, in India, as in England, a lawful wife cannot be 
admitted as a witness against her husband in a criminal case ; 
no, not even to prove the factum of their marriage.* The 
importance of the point might even, we think, have tempted 
Mr. Starling to venture upon a somewhat fuller investigation 
into the old controversy, as to the construction of those enact- 
ments, had he been aware of their existence; and we now 
proceed to tell him why. 

By the last section of the Act, the rules of the Mofussil 

Courts, favouring the admissibility of evidence (and of this 

amongst other evidence,) even where inadmissible in the Boyal 

Charter Courts, was, in effect, confirmed and made perpetual. 

As to all Courts, moreover, it was enacted, by section 14, 

^'that the following persons only shall be incompetent to 

testify (in general cases), 1st, children ; and 2nd, persons of 

unsound mind.'* But then, by section 20, it was further 

enacted that a husband and wife shall, in every civil proceed- 

^^g? be competent to give evidence for or against each other: — 

^ith a proviso for making " privileged " any communication 

between them, during marriage, " unless such communication 

&Kall relate to a matter in dispute in a suit pending between 

* Compare the preg^nant silence of the passages on " Eyidence of the 
first marriage'* (pp. 345, 346) with the following; — "The prosecution 
^'^then prove the defendant's second marriage, for which purpose, 
^i^ proof of the^r«^ marriage, the second wife is a competent witness" 

VOL. XXVI. —NO. LII. S 
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such liuebatid and wife." Adultery, for example, constitutes 
in India no exception, although in England it does, to the com- 
petence of such testimony. The only question is, whether 
** civil proceeding," in section 20, necessarily excludes " cri- 
minal proceeding;" and, if so, whether the section so 
understood qualifies, further than the means of the proviso just 
mentioned^ the general terms of section 14. Mr. Beaufort, 
the learned compiler of the ^^ Digest of Criminal Law,** a 
Work prepared by order of the Supreme Grovernment, and 
published at Calcutta in 1857^ has recorded his opinion to be 
that, at any rate, under section 14, the wife of one charged 
with murder is competent to testify on his behalf to that act 
of adultery committed by herself and the murdered persoiii 
which excuses the crime (Book I., c. iii., s. viii. CI. 560, 
]^ 109). The certainly not less learned Master of the Cal- 
otitta Supreme Court, Mr. Groodeye, has expressed the directly 
opposite opinion on that very point. (^^Law of Eyidence, etc, 
applicable to India," Calcutta, 1862, pp. 133, 134). Mr. Bruce 
Norton's equally high authority had already wavered it seems 
as to the construction of the enactment, — ** perhaps not ex- 
plicit," — ^but inclined on the whole to anticipate Mr. Goodeve's 
Judgment {^* Law of Evidence applicable to the Courts of the 
Ea^t India Company," s. 71. Madras, 1859 ; — Second edition, 
pp. 37, 38). But Mr. Mayne appeajrs to have restored the 
authority of Mr. Beaufort, at least so far as related to one 
Indian crime, that of adultery; (for it has ceased to be a 
matter of ** civil proceeding,") under Article 497 of the 
Indian Pefnal Code, and turned into an ^^ offence " punishable 
with imprisonment (with or without hard labour) for five 
years, or with fine, or with both, yet so as that ^^ the wife 
shall not be punishable as an abettor." Upon this, Mr. 
Mayne> who writes, as we have already reminded our readers, 
for his readers, all imbued with the requisite pre-knowledge 
of the peculiarities of their own law of evidence, makes the 
following observations. With them we thoroughly agree 
(Mayne: uhi supray pp. 315, 316): — 
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'^ The object of the provision is to limit, not to extend the eri- 

denee for the prosecution I conceive that the rule will be 

exactly the same as it is in the Divorce Court;— where intercourse is 
]nfen*ed from acts of gniltj familiarity, or from opportunities sought 

for and created bj the parties Of course stronger evidence 

will be required under this Code than in the Divorce Court. For 
the wife can he called as a witness against the adulterer (s. 497) ; 
'whereas she cannot in a suit for dissolution of marriage/* 

Tlie resemblance between the language of Mr. Mayne and 
that of Mr. Starling on this head is almost as noticeable as 
the figreement of their reticences, with respect to the au- 
thority on which the truth is founded of the proposition 
expressed. 

We blame Mr. Starling for his reticences as to the sources 

from which he takes his material. We do not blame him for 

taking it. It was one of the inconyeniences necessarily 

incident to his design. If a man will undertake to write 

wooks in London upon Indian Criminal Law and Practice, 

without the personal experience which can only be acquired 

in the course of a long professional domicile in India, and 

Without access to the original reports of cases adjudged there, 

he must borrow from those who, with knowledge and practice 

and authorities to help them, may have preceded him in the 

field. Still it is a very great inconvenience. He who so 

"Orrows must be fain to accept without criticism what he 

takes. He may or may not bless the chance which gives him 

tlie means of escape, but he must not look the gift horse in 

the mouth. One example of the necessity thus imposed by 

the circumstances of this mode of compulsion, has just been 

stated. We will mention only one more : and we do so be- 

caiise it relates to a case which made a good deal of noise at 

the 6me both in India and here, and is therefore one with 

which many of our readers are already familiar. 

At the Autumn Criminal Sessions for 1865 of the High 
Court of Bombay, the chairman and three directors of a Joint 
Stock Company (Limited) were tried before Mr. Justice 

s2 



260 Indian Law and Procedure. 

Anstey and a special jury, upon thirty-five '* charges " Qor 
"counts" as we say here), embracing as many varieties of 
the crimen falsi known to the Penal Code, against their share- 
holders and the public; — from embezzlement, forgery of 
securities and other documents, and falsification of entries in 
their books, down to conspiracies to cheat. The case for the 
Crown not being concluded, the judge, at the end of the first 
day of the trial, following the unvaried practice of the High 
Court, allowed the jury to return to their homes for the night, 
with the usual admonition; instead of ordering them to be 
locked up, as the practice was upon trials for felony before 
the Penal Code abolished the distinction of felonies and mis- 
demeanors,* but which, out of regard to the climate, the 
judges had gladly taken advantage of the abolition of that 
distinction to declare obsolete. The trial was resumed on 
the following day ; and it ended in the conviction of the four 
prisoners upon all the thirty-five "charges," and sentences 
being passed of transportation for life, with "forfeiture of 
rents and profits of their moveable and unmoveable estates 
during sentence," upon the three most guilty, and of four 
years' "rigorous imprisonment" upon the fourth, whom the 
jury had recommended to mercy. All the prisoners preferred 
their appeal to the High Court ; insisting that the conviction 
ought to be set aside, on the ground that the separation of 
the jury during the trial was an irregularity, whereby all 
the proceedings were vitiated. The High Court unanimously 
approved the proceedings of the judge, and sustained the con- 
viction. They expressed their opinion to be, that a judge, in 
allowing the separation of a jury at any time before summing 
up, was exactly in the same position as he would have 
occupied under the old law, if the case had been one of mis- 
demeanour only; the peculiar distinction of felony being 
now abolished. 

* The Penal Code contains no distinction of crimes. It deals only 
with " offences :** and the only distinction which it recognises consists in 
the gradations of punishment. Ed. L. M. & B. 
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At pp. S42y 543 of the book before us^ a report of the 
above case is given in a footnote to the Indian " Juries Act *' 
(xiii of 1865).* It is not only a very inaccurate report of 
the decision, but it entirely reverses the effect of the only 
point appealed: — and either he must have been strangely 
misled by his authorities who penned the following note of 
the case, or he must have strangely misintei-preted those au- 
thorities : — 

'* After the (Penal) Code came iuto operation, the practice con- 
tinued the same, as well in the Supreme Court as subsequently in the 
High Court; the judges applying the rule by determining, u^Ae/Aer 
the offence being tried would by the old law have been a felony or 
misdemeanour f Therefore, where a judge of the> High Court, 
trying an offence under section 467 of the Indian Penal Code, ante^ 
p. 319, permitted the jury to separate on the first day of the trial, 
and before verdict, it was held that the exercise of his discretion was 
not a matter to be reviewed by the High Court, under section 26 of 
the Letters Patent ; there being no error in point of law, oa the 
offence charged was only a misdeheanoub, under the law in force 
before the Indian Penal Code came into operation,"f 

What *' the offence charged " — or rather, the gravest of the 
thirty-five offences charged — really was, we have already 
briefly stated to have been forgery ; and " Article 467," 
under which, as Mr. Starling truly states, that " charge " was 
made, is but a summary of the English statute law on the 
subject previously in force in India, except that it does not 
contain the word " felony," any more than the word " mis- 
demeanour," to specify the character of the " offence." 

* Megina v. Daycd Jairaz and others, on appeal ; cited as from the 
Bombay ECgh Court Reports, Criminal Oases, Vol. HI., p. 20. 

t "^tion" (or article) "467," was not the only article of the Code 
under which the prisoners were tried and convicted. As already stated, 
they were also found gxdlty of embezzling their shareholders' monies, or 
" criminal appropriation ;" of " criminal breach of trust ;" and of " cheat- 
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therefore not to any want of information as to the /acto charged, that 
this v^ry Beriou^ error is attributable. — ^Ed, L. M, & Bt 
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However, it calls that offence by its old statutory uame 
'*' forgery/' and specifies the familiar kinds of documents 
which it seeks to guard, that is to say^ any doeument pur- 
porting to be: — 

"(1) A valuable security ; or (2) a will; or (3) an authority to 
{\dopt a son ; or (4) which purports to give authority to make or 
transfer a valuable security ; or (5^ to receive the principal, interest, 
or dividends thereon ; or (6) to receive or deliver any money, movea- 
ble property, or valuable security ; or (7) to be an acquittance or 
receipt acknowledging the payment of money ; or (8) an acquittance 
or receipt for the delivery of any moveable property." 

It was for the offence of forgery as described under every 
clause of this article^ except those which we have taken the 
liberty to number as " 2 " and " 3," th^t the conviction was 
obtained. What can be said then of a handbook which, — after 
referring to the very words which we have cited, to describe it 
— nevertheless informs its readers that " the offence charged 
was only a misdemeanour under the law in force," i, «., the 
English statute law of the present reign, " before the Indian 
Penal Code eame into operation ?" 

We come back to a comment whic)pi we made almost at the 
outset. The fault of this compilation is that now toa common 
one, an undue haste. If Mr. Starling or his publishers were 
advised that the field was not too well occupied by the Indian 
lawyers, who have illustrated the two codes with comment- 
aries, current and approved throughout India, indeed, (albeit, as 
it seems, unknown to London's late Lord Mayor and Company) 
his readers and their buyers had a right to expect that some- 
thing more than the preparatory trouble of " getting up " and 
" bringing out " this new, costly, bulky, and yet merely ephe- 
meral and perfunctory work, should first have been bestowed 
upon it. The truth, as our readers may have surmised, is far 
otherwise. In no way can this book be said to form a favour- 
able exception to the prevailing bibliopolic practice. It presents 
that customary nuisance^ a selection — smd a copious oue--o{ 
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enactmentB^-^iB this instanoe all Indian onei^ — set forth as if 
in answer to some unknown interrogatory, '< fully and at 
large ;" — although, if the compiler were really in the confidenee 
of the India Office, to whose late excellent chief he dedi^ 
cates his volume, he must have known that of every one 
of those enactments the existence was doomed, by the India 
Law Commission here, to be forthwith repealed by the Legis* 
lative Council of India. The notes, — which sometimes are 
prefixed as prefaces, and sometimes affixed to the Articles 
of the two Codes and the sections of the Acts, and sometimes 
are added aprhs coup as mere footnotes to the Appendix^ — 
contain some references — on which we have already said our 
say — ^to Indian cases, and a good many references to English 
cases upon criminal law and procedure. Of course the value 
of the latter to a people who are not bound by the doctrines 
of "Archbold by Jervis," either in law or in practice, must 
be infinitesimally small : — and, of course again, this makes so 
much as is, in that respect, an addition to the volume and ex- 
pense of the book proportionably regrettable. The collection of 
Indian cases is neither complete nor original, nor remarkable 
^or the accuracy with which such cases as it does contain are 
reported; — a censure we think, which we have sufficiently 
shown, from their intrinsic evidence and their compiler's oon- 
lessions, to be justly deserved. What then is the merit to which 
he claims to be entitled t So far as we can discover, only this : 
—He has re-arranged the two Codes — the Penal Code and the 
Code of Procedure— in a fashion of his own; by breaking up 
the symmetry and destroying the identity, or at least the con* 
tmuity, of both, in order, afterwards, to dovetail them with 
^^e another, and also with a great number of miscellaneous 
enactments of the same Indian Legislature (why, by the 
^^Ji are those of the several Presidency Legislatures not 
included ?), into something like that which has once or twice 
been tried here, on this side of the Mediterranean, under the 
name of a ** Digest of the Statutes relating to, etc., with 
nseful practical Notes and a Selection of Cases and Forms." 
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and there we read the following version of a ^^ case ^ which^ as 
usual^ Mr. Starling in a great measure has failed rightly to 
appreciate.* 

^< Criminal PROOEnnRB Bill. 

*' The Hon. Mr. Shaw Stewart moved that the Bill for regulating 
the Procedure of the Courts of Criminal Judicature not established 
\>j Bojal Charter be refen^ed to a select committee for two months. 
That Bill was introduced during the last session of the Council ; but 
in consideration of its importance, and the late period of its introduc- 
tion, its reference to a select committee had been deferred. He re- 
gretted that it was impossible that this Bill should be dealt with in 
the ordinary way : — for a despatch had been received from the Secre- 
tary of State, directing that the Bill should not be proceeded with in 
its present form, as it was impossible for the Law Commissioners to 
take up the Code of Criminal Procedure till they had completed the 
revision of the Indian Penal Code. The Secretary of State had, 
however, stated, that there were many parts of the Bill dealing merely 
with points of administrative detail. These there was no objectioa to 
take into consideration at once. 

'' Mr. Shaw Stewart, therefore, proposed that, if the Bill be now 
referred to a select copimittee, they should take for their guidance 
the despatch of the Secretary of State, and torn their attention to 
the alteration of the Bill, from being an amended Code of Criminal 
Procedure to make it an Amending Act; — excluding all points which 
came under the head of points of legal principle. There were two 
points which he hoped would be taken into consideration. Had the 
Bill been proceeded with, in the ordinary way, the old Code of Cri- 
minal Procedure and its five Amending Acta would have had to be 
replaced by one new Code. Instead of which they would now have 
to add another Amending Act to the Statute Book, and the law of 
Criminal Procedure would have to be sought for in seven Acts 
instead of in one Act. Mr. Shaw Stewart understood that the 
papers connected with the revision of the Penal Code had not even 
yet been put into the hands of the Indian Law Commissioners. There 
was, therefore, a prospect of considerable delay in their undertaking 

* The CakuHa EngUsTman, 19th and 27th December, 1868. 
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this important work. He thoaght the revition of the Code of Gri« 
minal Procedure waa a matter of such great importance^ that he 
trusted the Commisaioners would be induced to turn their attention 
to it as earlj as possible. 
" The question was put and carried." 

We shall Ipo.k with interest for the completion of that 
work, which will, we trust, be worthy of its authors and the 
Empire. 



Abt. VII.— church patronage. 

1 T can acaxcely be doubted by any one who is able to read^ 
**■ however imperfectly, the most obvious signs of the 
times, that the subject of Church Patronage in England 
ia likely shortly to occupy some share of public attention. 
Wq have iio apprehension of any serious attempt being made 
to disestablish the Church of England, but we feel convinced 
that our wbole system of ecclesiastical polity will^ at no 
distant period, b^ rigorously overhauled, and that important 
changes in it will certainly be effected. It may be safely 
predicted, however, that the severe and searching ordeal 
through which the Church of England is destined at no 
distant time to pass will be intended, not for her destruction, 
l>ut for her reformation. Those who will direct the pro- 
ceedings in the great trial that is to come, will be under the 
iiifluence of no fanatical feelings, but will look solely to 
means and ends, to the purposes which ought to be fulfilled 
l^y a National Church, and to the adaptation of the Church 
of England to fulfil those purposes. The hostility of dissent 
may combine with other influences in forming the moving 
I>(^>7er^ but there is no reason to expect that it will direct 
its oparation. The problem wUl be : given a Natioual Church 
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which spreads its ramifications throughout our whole social 
system^ how can it be best made subservient to those religious, 
morale and political objects which can alone form the vindi* 
cation, in sound reason^ of the existence of such an insti- 
tution ? 

NoWj the moment the solution of such a problem is at- 
tempted by those who act in the interests of the people, the 
first question that will 'present itself for settlement will be 
that of patronage. The more equal distribution of the 
temporalties of the Church may be i^iportant as a matter of 
justice to the clergy themselves, and the legal position of the 
holders of benefices may be too strong with reference to the 
requirements of religion and morality ; but the primary matter 
which concerns the community at large is the mode in which 
the clergy are appointed to those benefices, however unfair 
may be the distribution of the emoluments attached to them, 
and however impolitic the fixity of the tenure by which they 
are held. The others are no doubt important questions, and 
must be dealt with justly and liberally, as well as many 
other matters which affect the welfare of our National Church. 
The question of patronage, however, is paramount in its 
character, and bears on the entire relations of the people to 
the Church. We firmly believe that the Church of England 
will be maintained, because on the whole it is considered by 
the people of this country as a wise and useful institution, 
but its maintenance involves the necessity of its being made 
popular ; and if for this purpose the law of patronage must be 
amended, there will be no hesitation in dealing with it as we 
have dealt with many other branches of our legal system 
which called for reform. When the welfare of the nation 
and the rights of the community are concerned, the law of 
advowsons can claim no exemption from a rigid inquiry into 
its defects, and an unsparing application of the appropriate 
remedies. 

And in truth the rights of the owners of advowsons cannot 
be considered as the most favoured rights under 9nr 1^ 
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system. Ifc is unnecessary for our present purpose to enter 

into any discussion of the learning connected with this 

subject. It will be sufficient to state that an advowson^ or 

the right of presentation to a church or ecclesiastical bene* 

fice^ is an incorporeal hereditament^ and that the owner in 

fee may by deed transfer every species of interest out of it, 

as in fee^ in tail^ for life or for years^ or may grant one or 

more presentations. The right also descends by inheritance in 

the same manner as other incorporeal hereditaments. But both 

by the common law and the statute law the right is subject 

to various qualifications and restrictions^ which put it on a 

somewhat different footing from other hereditaments of a 

similar nature. By the common law the right of presentation 

can only be exercised in favour of a clerk in holy orders, and 

such clerk may be refused by the bishop on the ground of 

unfitness. The right is subject also to lapse pro hdc vice 

to the ordinary, where the patron has neglected to present 

within the required time. As the right is one which the 

law does not regard as yielding any lucrative benefit to the 

owner, the mortgagor is entitled to present when the church 

• 

18 vacant, even where the advowson is alone mortgaged in 
fee. 

By the statute' law still further restrictions have been intro- 
duced. By 13 Eliz., c. 12, it was enacted that no deacon 
^nder twenty-one years of age shall be admitted to any 
parsonage or vicarage, and that a deacon not ordained priest 
Within one year after his induction, shall be ipso facto de- 
prived ; and by 13 & 14 Car. II., c. 4, s. 14, it was further 
enacted that no person shall be capable of being admitted 
to any benefice unless he shall have first been ordained 
priest. By 31 Eliz., c. 6, it was enacted that if any per- 
son for any sum of money or reward, or promise of money 
or reward, shall present or collate, institute, induct, or instal 
^^y other person to any ecclesiastical benefice or dignity, / 
both the ^ver and taker shall forfeit two years' value of the X 
benefice or dignity, and such presentation also shall be void. 



/ 
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and the presentee be rendered incapable of ever epjojing 
the flame benefice, and the Crown shall present to it for this 
turn. And by the 12 Anne, c. 2, s. 12, if any person for 
money or reward shall procure in his own name or the name 
o( any other, the next presentation to any living ecclesias- 
tical, and shall be presented thereupon, this is declared to be 
a simoniacal contract, and the party is subject to all tbe 
ecclesiastical penalties of simony, is disabled from holding 
the benefice, and the presentation devolves to the Crown. 
/ On the construction of the 31 Eliz., c. 6, it has been held 
( that no next presentation can be purchased during the 
I vacancy of the living, while the 12 Anne, c. 2, expressly forbids 
/ a clergyman purchasing the next presentation at any time for 
I himself. 

The law with respect to resignation bonds shows still 
further that the owner of an advowson must exercise his 
rights sub mode. At one time such bonds were considered 
to be legal, but both general bonds of resignation and 
bonds conditioned on resignation in favour of specified 
persons, have been held to be illegal, although by 9 Geo. IV., 
c 94^ special resignation bonds are good if in favour of 
one or other of two persons, standing in the relation of 
uncle^ eon, grandson, brother, nephew, or grand nephew, 
to the patron by blood or marriage. This statute, it 
must be confessed, gives a somewhat extensive privilege 
to a patron, but it is far from conferring on him the right 
which he was supposed to possess before the decisions 
of the courts had declared all resignation bonds to be 
illegal. It was the first attempt made by the Legislature 
to reverse the general policy of the law with respect 
to the rights of owners of advowsons; and although 
scarcely forty years have elapsed since its enactment, it 
marks a state of feeling on such matters, from which 
the present generation has entirely departed. The motives 
of the framers of the Act may have been good and 
kindly, but the whole question must now be eonsidored ia 
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a totallj different aspect; and Tiewing it with reference 
to the interests of the public, we can have no hesitation 
in condemning its policj. 

In anj public office of a secular nature such things 
Bs resignation bonds would be illegal, and the conduct 
of all the parties to any such proceeding would be justly 
reprobated. We are unable to see why a different rule 
should be applied to an office of a sacred character, and 
we cannot forget the numerous scandals to which those 
bonds have giren rise. Such things are done in secret, 
and it is impossible, therefore, to know the extent to which 
they may prerail. But eyen if suspicion may magnify 
the evil, there can be no justification of a system which 
sanctions what is repugnant to the feelings of honest men. 
It is clear that while such proceedings can take place 
by law, an opprobrium must attach to the Church of 
England, and it is desirable that this state of matters 
should be put an end to as speedily as possible. The 
only sound policy, therefore, will be to repeal the 9 Geo. IV., 
a 94, and to dechire all resignation bonds to be, for the 
future, illegaL 

We are equally decided in condemning the sale of 
next presentations. A good deal has been said and 
written on this matter lately, and various schemes have 
been proposed for tite purpose of preventing the more 
obyious abuses of the practice. But it appears to us 
that there is only one mode of dealing effectually with 
the subject, and tbat is by sweeping away the whole 
thing. Much ingenuity has been wasted by Dr. Waddi- 
lore in an elaborate treatise intended to show that for 
a clergyman to purchase the next presentation to a living 
with a view to his own possession is not simony in the 
seriptural sense of the term.* But the learned author has not 

♦ " Cliiirch Patronage, historically, legally, and morally considered, 
in connection with the offence of Simony." By Alfred Waddilove 
D.O.L., 4dc.; liondon, 1854. 
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shown that to do so is not an offence of an aggravated nature, 
and he has failed to prove that there is anj departure 
from troth and justice in classing snch an offence with that 
of Simon Magus. The instincts of Christians from the 
eariiest period have led them to this view, and it is one to 
which most unsophisticated persons will be willing to adhere. 
Nor will it make much difference in the eyes of such persons 
whether the next presentation is purchased by the clergyman 
himself, or by his father. As long as the Church of England 
was considered as a sort of Proprietary Church, such things 
might pass without much question, but when the people of 
this country have to deal with her as a National Church, for the 
character of which they are themselves responsible, the whole 
matter assumes quite a different aspect The question is no 
longer bow the owner of an advowson may make the most of his 
I property, or what facilities should be given to a young clergy- 
\ man to obtain a good living by the money of his friends, but 
What mode of administering Church Patronage is most likely 
to be conduc^e to the moral and religious welfare of the 
Community. \ This is, no doubt, the question we must face, 
and the only answer to it, which is likely to be listened to 
when the decisive moment has come, will assuredly involve 
the abolition of the sale of next presentations. 

The reforms in the law of Church Patronage we have 
now recommended are certainly of a very moderate character, 
and can scarcely be considered as affecting very materially 
the rights of the owners of advowsons. Those rights are 
already subject to various stringent conditions, and they have 
always been rights which the Legislature has not scrupled 
to modify or restrain as the public interests might demand. 
But it is greatly to be doubted whether the small restrictions 
we have indicated are sufficient to meet the real exigencies 
of the case. Something much more sweeping would appear 
to be necessary if the Church of England is to become a 
really popular institution — in other words. If it is to continue 
to exist at all. It may be a fair question as to whether the 
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owners of advowsons should be entitled to compensation for 
any damage to their property which may be caused by 
changes in the law entirely beyond the scope of previous 
legislation on this subject, but the expediency of such changes 
must be considered with reference both to the wel&re of the 
State and the interests of religion, 

Now^ we are clearly of opinion that, both as a matter of 
expediency and of justice, it is essential that the parishioners 
should have some voice in the appointment of a clergyman. 
This will no doubt seem to many a bold pr(;position, and 
will be received in some quarters with unmitigated contempt. 
But we are convinced that it is founded on sound reason, and 
that if the Church of Enc:land is to remain an institution of 
this country, some plan by which this may be carried into 
effect must assuredly to be adopted. ^It is obvious to common 
ohservation that the clergy, as a body, are not popular. 
Many of them are no doubt laborious, and work in their 
own way for the good of the people ; but a great deal of their 
labour does not produce much fruit, and with all their efforts 
they are not successful in touching the real feelings of the 
great body of the community. Amongst the rural population 
there is little genuine affection or esteem for the parson, and 
amongst the working classes in towns the feeling is one of 
antagonism rather than of sympathy. Even with persons 
in a higher position, although a section may show a certain 
amount of attachment and respect towards the clergy, the 
general feeling is rather cold, and a querulous tone is the 
most common. The clergy no doubt account for all this 
after their own fashion, and of course throw the blame on 
^•Tiybody but themselves. No theory, however, of the cor- 
ruption of human nature will account for the alienation of 
the people of England from the clergy of the Established 
Church, when we find that in other religious communities 
in England itself, to go no further, the state of feeling is 
entirely different. Something is clearly wanted to bring 
the clergy of the Church of England en rapport with the 
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people ; and we are firmly conviuced that it is only by giying 
some control to the latter over the exercise of patronage 
by the owners of advowsons that a better state of things can 
be brought about* 

There are obvious reasons why archbishops and bishops 
should be appointed by the Crown absolutely ; and with 
respect to other dignitaries it is a matter of comparatively 
small importance how their nomination is effected, fiat the 
appointment of a parson is a matter in which the inhabitants 
of a parish are seriously interested. Not only is he paid out 
of public funds or out of contributions in the form of pew 
rents, which gives them a right to expect a man suited to the 
particular parish^ but he is sure to claim Easter offerings, and 
will expect the parishioners, as the law now stands, to make 
up an equivalent for church rates. Subscriptions also must 
be paid for schools and parochial charities, of all which he 
has the principal management. In the civil administration 
of the parish too he has, both directly and indirectly, a large 
amount of influence to which parishioners of every class are 
subject. Much is entrusted to his discretion, and if he does 
not use it well, he is likely to give considerable annoyance 
to such of his parishioners as are capable of forming an opinion 
of their own. Even in favourable circumstances such have 
generally something to bear and forbear with respect to the 
clergy as they are now constituted. Is it asking too much, 
therefore — ^looking at the matter merely in its secular and 
social relations — that in the appointment of clergymen to 
parishes some regard should be had to the wishes and feelings 
of the inhabitants ? Will the people, when really awake on 
the subject, and when they look at the matter in all its rela- 
tions, take less ? 

No doubt the clergy of all denominations within the Estab- 
lishment will loudly protest against any such attempt. High, 
Low, and Broad, with a few honourable exceptions, alike dis- 
trust the people, although on different grounds. But the Chuwh 
is kept up for the benefit of the latter, not of the fonaar; aad 
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the sooner these reverend gentlemen know that this Church of 
ours is no longer to be preserved as a privileged ground where 
they are to apply various kinds of experiments on a corpus vile, 
the better it will be for all parties. The people of this 
country, we most certainly think, will not be satisfied to 
maintain the Church of England on its present footing, and 
if the Church cannot be reformed then it must go down. 
To avert such a catastrophe, every sacrifice ought to bo 
made, which can reasonably be asked, and the rights of patrons 
cannot he allowed to stand in the way of an object so momen- 
tous and so important to the well-being of the community. If 
such rights are "injiuiously affected" by any changes that 
may he introduced, by all means, we repeat, let compensation 
be granted to the owners, but let not this weigh for a moment 
in deciding a question involving the most vital issues. 

As to the manner in which the popular voice should be 
allowed to be heard in the appointment of clergymen to 
parishes, various plans may be suggested. We are concerned 
at present with the principle, rather than with the precise 
mode in which it may be carried into effect. A veto on the 
part of a majority of the rate-payers who were communicants; 
or of the male communicants generally, or of any other as- 
certained and responsible portion of the parishioners, would be 
the simplest mode of effecting the object. The system worked 
well in Scotland during the time *^it was in operation ; * and 
although the people there were better prepared than they are 
ifi England, for the exercise of such a privilege, we have no 

* The great objection to the yeto in Scotland was derived from the 
assumption of power on the part of the Established Church in 
le^slatiiig on a matter beyond its jnrisdiction. In England, no such 
dulculty could possibly arise, as it would be impossible for a moment 
to suppose that any such change could be introduced except by the 
authority of Parliament. In a letter written by Lord Macaulay in 
1^9 after stating that he was favourable to a settlement of the 
non-intrusion question on the basis of a popular veto, he says " But to 
tlie higb pretensions put forth by a portion of the Church, I am 
decidedly opposed. I think that the veto, or some similar measure, 
^^ be a desirable measure, but I deny the claim to independence 
yUmh the Established Church sets up against the State.'' 

T 2 
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doubt that in this country they would soon be found equal to 
the important duties they were called on to discharge. The 
great advantage of such a system is that it seldom requires to 
be put in operation^ as the very fact of its existence prevents 
improper appointments being made. According to the present 
law any clergyman^ whose orthodoxy and morals are unimpeach- 
able^ is qualified for any parish to which he may be presented. 
But under such a system as we propose^ the patron would be 
forced to exercise some sort of delectus personce, while the 
clergy would be made to feel that the people really formed a 
power in the Church; and a material guarantee would thus 
obtained for the teaching of the Church of England being 
brought into harmony with popular feeling. That feehng, we 
are convinced, would, in the main^ be right on all the weightier 
matters of Christian truth, and even if wrong in any respect, 
it would be better to have religion taught in such a way, as 
that people should understand it and appreciate it, than to have 
the most orthodox views set forth before those whom they 

entirely failed to move. 

We desire it, however, to be understood that we are 
perfectly indifferent as to the means by which this desirable 
consummation may be effected, provided the people have 
really something to say in the appointment of the clergy. 
The question is one somewhat novel in its character, and 
views which are likely to be unexceptionable cannot on such 
a subject be arrived at until after long consideration and 
much discussion. But that the question will be raised and 
must be determined, we feel certain, unless a more summary 
process be adopted by which this and aU other questions 
touching the welfare of the Church, as it now exists by law, 
will beat once disposed of. We do not think that this summary 
process will be adopted, and we are therefore anxious that due 
consideration should be given to the means by which the 
Church of England may be made a really popular institution. 

The moment this question is seriously raised it will inspire 
^reth hopes in the minds of all those friends of the Church of 
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England who understand the true nature of the periU to 
which it is likely to be exposed in the years that are to come. 
When the trumpet has clearly sounded it may cause dismay in 
the hearts of many^ but those who can judge wisely will hail 
its notes as proclaiming a coming deliverance, and the intro- 
duction of a new era in the religious and social history of this 
country. No secession of ritualists would damage the Church 
if she were placed on a really popular basis. 

We have only touched the fringes of a great question, which 
we believe will speedily assume an important magnitude^ 
and which if decided as we think it ought to be, will lead 
to great changes in our ecclesiastical system. But although 
these changes may be great, it does not follow that they 
should be of any violent or startling character. Of course, 
the apparent magnitude of any change will always vary 
according to the character of the mind which estimates it, 
and what to one may seem a very small matter may to 
another be of serious and momentous importance. But 
still good sense has a function to perform in judging of such 
matters ; and if the general plan of the Church of England 
be found to be good, as we believe it to be, it will be 
perfectly safe to make alterations consistent with that gene- 
ral plan, and subservient to its leading objects. If the 
centre of equilibrium be wisely changed, it will only make 
that stable which is now unstable. Such we think would 
be the result of any well considered scheme which should 
so modify the rights of patrons as to render it necessary 
that the wishes of the people should be consulted in the 
appointment of clergymen to parochial benefices. With such 
a change, we should be content to leave the patronage 
of the higher oflSces of the Church to be dispensed as it is at 
present. 
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abt. VIII.— lord CRANWORTH. 

TTTE have now before us the career of a man who liYcd 
^ ' in times of great excitement and interest^ and who 
filled successively offices of the highest importance ; but who, 
nevertheless^ fiuled to exercise any very important influence 
on the events of the day^ and who appears to have been more 
regarded for his high moral qualities and sterling worth than 
for his intellectual gifts or attainments. His success was 
nevertheless complete^ and he reached, ultimately, the summit 
of his profession : a goal aimed at, although not arrived at, by 
many who must be acknowledged to be far his superiors in 
ability and acquirements. Such is the lottery of legal life, ia 
which, while the humblest aspirants are sometimes the most 
successful, those who have every assurance of success 9it 
signalised only by the completeness of their failure. 

Robert Mounsey Rolfe was bom on the 15 th of December, 
1790, at Gran worth, in the county of Norfolk, of which bis 
father, a cousin of Lord Nelson, was rector, as his father 
and grandfather had been before him. The future chancellor 
was his eldest son, and when quite young he was pkced 
at the well-known Grammar School at Bury St. Edmunds, 
where the late Bishop Blomfield also received his education. 
Young Rolfe was afterwards removed to Winchester College, 
from whence he proceeded to Trinity College, Cambridge, 
where he took his degree in 1812, going out as the 17th 
wrangler. He subsequently became a candidate for a fellow- 
ship at Downing College, in which he was successful. After 
taking his degree, he entered as a student at Lincoln's Inn, 
and was called to the Bar in 1816. 

Mr. Rolfe attended the Equity Courts for some yean 
without receiving much encouragement as regards the amount 
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of briefs with which he was entrusted. In coarse of time, 

however, his merits were appreciated, and solicitors were 

induced to make trial of his skilly both as an adviser and an 

advocate, when he showed such patience and good sense, and 

evinced so sound a knowledge of the law, that his practice 

speedily increa.sed and continued gradually to become larger. 

In time he was appointed Recorder of Bury St. Edmunds; 

and, as his practice became more lucrative, he made two or 

three unsuccessful attempts to obtain a seat in Parliament. 

His manner and style of speaking were not, indeed, at all 

calculated to take with a public assembly, although there was 

always sound sense in what he said. In December, 1832, he 

was however* elected in the liberal interest for the borough o^ 

Penryn iu Cornwall, for which he continued to sit until hi^ 

elevation to the Bench. In the course of this year he wa^ also 

appointed hy the Lord Chancellor, Lord Brougham, one of 

His Majesty's Counsel, and made a Bencher of Lincoln's 

Inn. 

Mr. Bolfe was not a very frequent speaker in Parliament, 

but he was well listened to when he did address the Hou9Qj 

. alike from his candour, his moderation, and the sound sense 

which pervaded all he said. His peculiarly gentlemanly ^nd 

pleasing maiii^6r3 must also have made him many friends. 4- 

vaqancy having occurred in the office of Solicitor-General in 

1834, shortly before the break up of the Melbourne ministry ; 

the appointment was offered to Mr. Holfe, who accordingly 

accepted it, and he soon afterwards received the honour of 

ki^ighthopd. The public at large, who had heard little of 

Mr. Rolfe, were rather taken by surprise ; but the sterling 

(malitiQs which he displayed soon proved the wisdom of the 

selection. \t may be safely said that he was a more useful 

officer tP th^ ministry than many of qualities far more showy. 

On the return of the Melbourne ministry to office, early in 

^BS5, Sir Robert Bolfe was reinstated in the Solicitor- 

Creneralship, the duties of which he filled quietly and un- 

OdjiQQtatiously, but efficiently, until 1839, when he was offered 
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and accepted the appointment of a Baron in the Court of 
Exchequer. It is not often that the Solicitor-General will 
take 80 subordinate an office, and we cannot but think that 
the qualifications of Sir Robert Rolfe were at this time as 
much underrated by his friends as they were afterwards 
unduly overestimated. There can be no doubt, indeed, that 
his abilities were of an order which capacitated him to shine 
far more as a judge than as an advocate, and that the quiet 
dignity of the Bench became him far more than the riotous 
disputations of the House of Commons. Accordingly, from 
this time the reputation of Baron Bolfe rose steadily, if not 
rapidly. His judgments were always listened to with atten- 
tion by the Bar; and, although his decisions are not to be 
ranked with those of Lord Ellenborough or Lord Tenterden, 
or his colleague Baron Parke, or are distinguished by any 
scientific exposition of great and leading principles, yet they 
are always sound and practical, and have been several times 
quoted, not only in argument but in various legal treatises, 
as explaining in the clearest and amplest manner particular 
points of importance in various branches of law. Moreover, 
not merely in civil but also in criminal cases, he presided with 
great satisfaction, where his caution, and courtesy, and 
candour obtained for him universal admiration and respect. 
The Recordership of Bury St, Edmunds must have been 
useful to him in affording him practice in dealing with cri- 
minal cases. His excellence as a criminal judge became 
first generally known to the public from the able manner 
in which he presided at the Norfolk Assizes in 1849, on the 
trial of Rush for the murder of Mr. Jenny, maintaining his 
temper and presence of mind with exemplary firmness, al- 
though the prisoner, with singular eflrontery, endeavoured to 
brow-beat him. His impartiality, knowledge of the la^9 
and patience, were on this occasion displayed to the full, and 
were the subject of universal comment, and from this time his 
reputation as a judge was considerably augmented. Whe^ 
Baron Rolfe was subsequently raised to the peerage, the wits 
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of the Bar observed that his title ought to have been, not 
Lord Cranworth, but Lord Kilrush. 

In the year l»DU,Tollowing that in which Rush's trial took 
place^ the Grreat Seal was put in commission, the commissioners 
being Lord Langdale, Master of the Rolls, Vice-Chancellor 
Shadwell, and Baron Rolfe. On the death of the Vice- 
chancellor in the same year. Baron Rolfe was appointed 
Vice-Chancellor, for which office it may be thought, from his 
practice at the Bar haying been in the Equity Courts, he was 
better fitted than for a Common Law Judge. We doubt, 
however, whether this expectation was on the whole fulfilled. 
We recollect indeed that one of the earliest decisions of the 
new Vice-Chanceilor was overruled by the Chancellor, Lord 
Truro, whose knowledge of equity was considered to be but 
limited, and whose proceeding was consequently regarded 
by many persons as somewhat rash. We believe, however, 
that the Chancellor's judgment was accepted generally by the 
profession as the soundest interpretation of the law. Soon 
after Sir Robert Rolfe's appointment to the Vice-Chancellor- 
ship, he was raised to the peerage by the title of Baron 
Cranworth of Cranworth, in the county of Norfolk. 

In 1851 Lord Cranworth was appointed one of the Lords 
Justices of Appeal in Chancery. And in 1852, on the 
formation of the coalition cabinet under Lord Aberdeen, 
Lord Cranworth was selected to hold the Great Seal, and 
was accordingly appointed Lord High Chancellor of .Great 
Britain. As Speaker of the House of Lords, his courtesy and 
dignified demeanour and strict impartiality ensured for him 
universal respect, while in the Court of Chancery his judg- 
ments were always esteemed, from his extensive knowledge of 
the law, and the care and caution with which he prepared 
them. His patience and kindness to those who practised in 
his court were fully appreciated by the Bar. As a debater 
in the House of Lords, considering the important and promi- 
nent post which he occupied, he was perhaps hardly equal to 
the occasion ; considering moreover the powerful intellects with 
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whom he was brought into collision. His expression of his 
opinion would always be listened to with respect^ but his 
arguments seldom carried any important weight with them^ 
He was deficient in^ or^ to speak plainly, wholly destitute of 
either eloquence or wit. His want of originality was perhaps 
to a certain extent atoned for by the thorough honesty and 
sincerity which were deemed an essential part of his character. 
As an adviser in the cabinet he was cautious and judicious. 
His greatest failure was probably when he attempted the 
character of a law-reformer, efforts in which he was apparently 
unwilling to indulge, owing probably to the caution and 
timidity of his nature. What he did in this way was princi- 
pally by endeavouring to amend or improve the measures of 
others, rather than by proposing any original plans of his own. 
For some reason or other, whether from a deficiency in logical 
acumen, from want of practical experiencej or whatever 
cause, he not only signally failed in these attempts, but did 
considerable injury by the mutilations which he effected when 
honestly aiming after improvemeiits. On the whole, with ftU 
his liberal aspirations, the sincerity of which has never been 
doubted, instead of doing anything to forward the progress of 
law reform, he was one of the greatest obstacles in the way 
which zealous jurists, aiming at great improvements, h^d to 
dread. In the debates on the grand question of the power of 
the Crown to grant peerages for life only, he iiecessarily took 
a prominent part, from his having advised the Government 
that the Crown had such power, when a peerage for life w^ 
conferred on the late Lord Wensleydale. Oil that occJision 
the Lord Chancellor endeavoured, though without wuch 
success, to convince the House of Lords that the measure in 
question was in reality but following out the ancient practica 
of the constitution^ contending that no amount of disiise cQuld 
destroy what had once been a prerogative of the Crpwn* 
The House of Lords was, however, too jealous of its privil?gM 
to be induced to sanction a step which th9 great majoritj 
regarded as a reckless inovation on the Constitution, fraught 
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with the most dangerous consequences, and the ministry were 
therefore obliged to give way, conferring a patent of peerage 
on Lord Wensleydale in the usual manner to the heirs male 
of his body, instead of limiting it to him for his own life solely. 
In the dispoeal of his patronage^ both ecclesiastical and 
legal. Lord Cranworth, as Lord Chancellor, was strictly 
conscientious and extremely cautious. He professed to be 
guided solely by a desire to promote in each case the most 
deserving candidates, and we are certain that this was the 
course he wished to adopt. We never heard of his conferring 
an appointment on a man who was unworthy of it ; but, at 
the same time, we are unable to recall to our recollection any 
act of patronage in favour of a man of distinguished merit, / / 
either among the clergy or at the Bar. t' 

Lord Cranworth resigned the Oreat Seal when his col- 
leagues left office on the accession'' of Lord Derby and his 
party to power in 1852. While out of office. Lord Cranworth, 
however, was very assiduous in his attendance on the House 
of Lords upon appeal cases, to whidi he paid deep attention. 
On the retirement of Lord Westbury in 1865, Lord Cran- 
worth was for a second time entrusted with the Chancellorship, 
forming, perhaps, in many respects as marked a contrast to 
his predecessor as could by possibility exist. On the resig- 
nation of Lord Russell in 1866, Lord Cranworth again 
relinquished the Great Seal. From that period, however, 
until the time of his death, he was regular in his attendance 
^ the House of Lords, both during its great debates and on 
appeal cases. 

His death took place at his residence, 40, Upper Brook 
Street, on the 26th day of July, 1868, in the 79th year of 
his age. As his Lordship left no family, the title became 
extinct on his decease. On his death being announced in 
the House of Lords, a warm tribute to his memory, his 
virtues, and his merits, was paid by Peers on both sides 
of the House, showing how universally he was respected, 
wd how extensively he was beloved. His funeral, though 
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a private ouBj was attended by several diatinguished per* 

Probably few, if any, lawyers of the moderate abilities lA 
tbis very amiable nobleman have had the honor, or the gre&t 
fortune, if so it may be termed, not only to hold the Great 
Seal, but to hold it twice, at a period, too, when judges and 
junsts of the highest reputation stood ready to be appointed. 
Lord Cranworth, nevertheless, owed bis selection, the wisdom 
of which wad unquestioned, far more to his moral than to his 
mental qualifications, which, in certain high offices of state, 
deserve, unquestionably, to be aa much regarded as the most 
brilliant intellectual endowments. It was indeed hia mora), 
far more than bis mental, qualities which enabled Lord 
Cranworth to preside ao succeaafnlly and with such credit 
at the trial of Ituah. Many other judges were superior to 
him in knowledge of criminal law ; but few, if any, equalled 
him iu temper, in patience, in discretion, in courtesy, and in 
the cool and diapasaionate manner in which he could survey 
and sum up the whole evidence in the case. His firmnees 
and kindly demeanour combined, was of great service to him 
in aiding his promotion, and were peculiarly conspicuouB 
while presiding in the House of Lords. If he was not ■ 
powerful ally of the Government, be was, at any rate, a very 
popular supporter. He commanded respect if he did not 
iaspire awe. If not a brilliant lawyer, he was, at any rate, 
a very punataking and most scrupuloua judge. In his haodi 
the Great Seal was in safe keeping, and the conscience of 
the Sovereign was rigidly guarded. Whether we view him 
as n Inwyer, a judge, or a man, his memory ts entitled to tbe 
deepest respect. He was, doubtless, one of the most con- 
scientious, if among the least brilliantly endowed, of all thoK 
who have held the Great Seal. 
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abt. IX.— the amalgamation of the two 

BRANCHES OF THE LEGAL PROFESSION. 

TT will be conceded that any contemplated change in the re- 
-^ lations which at present exist between the two branches 
of the legal profession and the public at large^ is matter worthy 
of attention. 

The profession, in both its branches, numbers some fifteen 
thousand strong,* and we do not think we make an excessive 
estimate when we say that the force actually employed in 
the legal work of the country, musters some 70,000 or 80,000 
men. There can be no doubt but that the profession has 
grown enormously, not only in mere numbers, but also in 
social importance, although, in this respect, the change in 
the status of the attorney has been the more remarkable. 
Whatever may be the social advantages that the Bar has 
possessed and still possesses, and to these we shall pre- 
sently refer, we think that the attorney class is by far the 
more powerful body in the State. 

That branch is now recruited from the same class as the 
Bar. It possesses wealthy social position, a position every day 
improving, and unrivalled intelligence — powerfully represented 
in the metropolis, it nevertheless has equally powerful organi- 
zations and associations in the provinces and in the great 
towns — numerically large, it possesses great political power, 
while practically it has the custody of an immense percentage 
of the property of the State. 
Such is the attorney class. What it was and what the 

* In the year 1837, there were in England and Wales 9,719 attomies 
and solicitors and 1,434 barristers. There were in the year 1867, 
}0,442 attomies and 4,640 barristers, showing that the hamsters have 
in thirty years more than tripled in numbers, while the attomies have 
scarcely increased at all. Thus, thirty years ago, the proportion of 
attomies to barristers was seven to one, whereas it is now only two 
to one. 
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Bar was, we will briefly point out, so that the subject of 
the amalgamation of these two classes may be approached 
with something like a clear view. 

For the purposes of this paper, it would be useless to discuss 
the antiquity of advocacy. The English Bar, in the sense 
in which that phrase is commonly understood, cannot be 
traced ^further back than the thirteenth century, for it was 
not until after Magna Charta that the courts of law were 
permanently settled at Westminster, instead of following, as 
previously they had done, the king's person in his journeys 
through the country. It was about the same time that per- 
sons, no longer of the clerical order, practising as barristers and 
attending the courts, formed themselves into societies, which 
were intended partly as seminaries of learning, and partly as 
bodies for the maintenance of discipline among their order.* 
It would appearf that these professors or practitioners of the 
municipal law, were excluded from Oxford and Cambridge, 
and that they purchased certain houses now called the *^ Infis 
of Court and of Chancery " between the City of Westminster, 
the place of holding the King's Courts, and the City, for fhe 
advantage of ready access to the one and plenty of provisions 
in the other. 

Although there is no account J of the founding of these 
voluntary associations, it is certain that they were recogni«6<l 
by the courts of justice,* and that to their members wad 
conceded the exclusive right of being heard before th« 
judges in the Superior Courts of Law.§ The judges acted 



* " Dngdales Origine Jurid," p. 141. " Fortescue de Legibos," d 
49. 

t See Blackstone's Oominentaries, Yol. 1, p. 17, Ed. 1862. 

X An interesting account of the early days of the Inns of Con^t.-^t^ 
be found in a paper read by Mr. G. Shaw Lefevre, on February 2, 1863, 
before the Society for Promoting the Amendment of the Law. 

§ The Inns of Court have the exclusive right or monopoly of admit- 
ting or rejecting every applicant for the degree of Barrister- at-law. Mi 
regards either admission to an Inn or call to the Bar, they are equally 
beyond the jurisdiction of the Common Law and Equity Courts. Bartfft 
case, 1 Douglas, 353. WooUey's case, 4 B. and C, 855. See 1st &^^ 
Report, Inns of Court, 1834. Parliamentary Papers, vol. 357. IniiW 
Temple Library. Daniel "Whittle Harvey's case. ^' 
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as yisitors^ and from time to time issued orders with the 
consent of the Benchers in matters of discipline. 

From one or two of these orders, bearing special reference 
to our subject we will quote. 

In the 3 & 4 of Phillip and Mary, 1557, we read : — 

'' None attorney shall be admitted. In all admissions henceforth 
this condition implied, that if he that is admitted practice any 
attorneyship, ipso Jaeto, he be dismissed, and to have liberty to 
repair to the Inn of Chancery whence he came.'' 

Again, in the year 1574 : — 

*^If any hereafter admitted in coart practice as attorneys or 
solicitors, they shall be dismissed and expulsed out of their houses 
thereupon.*' 

In the first year of James I. an order was made 
signed by Sir E. Cok< 



" That none be hereafter admitted into the society of any house of 
court that is n ot a_ ge ntleman of descent." 

This last order clearly shows how strong the inclination 
in our own country was to confine advocacy to the higher 
orders of society, as was the case at Kome, under the kings 
and in the early times of the republic, where it was con- 
fined to the patrician order, in whom, however, it was a 
duty as well as a privilege. In the 12th year of this king 
(James L), the following order among others was issued : — 

'^ For that there ought always to be preserved a difference between 
a counsellor at law, which is the principal person next unto 
Serjeants and judges in the administration of justice, and attorneys 
and solicitors, which are but ministerial persons and of ^iferior 
nature, therefore it is ordered, that none henceforth, no "^common 
attorney or solicitor, shall be admitted to any of the four houses of 
court." 

Such then was the constitution of the Inns of Court, and 
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such were some of the orders that issued from the governing 
body^ and we think that this slight sketch of the. one^ and 
the instances we have given of the other, abundantly show 
that their organization was that of a private society or guild, 
of a highly exclusive character formed, with a view to internal 
discipline, and for the purpose of maintaining certain pri- 
vileges. 

The profession of an attorney, although indistinctly alluded 
to in several Acts, may be said to date its existence from the 
Statute of Westminster, 2nd c. 10. which was passed in the 
year 1285. By that statute attorneys were permitted to pro- 
secute and defend any action in the absence of the parties to 
the suit.* The practice thus sanctioned of appearing by 
attorney soon became common, and we leam from the pre- 
amble of an Act, 4. Hen. IV., c. 18, passed in 1402, that there 
were then — 

" A great number of attorneys, ignorant and not learned in the 
law, as they were wont to be before this time. To remedj this 
evil the Act ordains * That all the attorneys shall be examined by 
the justices, and by their discretion their names put in the roll, and 
they that be good and v irtuous and of good fame shall be received 
and sworn weu"and truly to serve in their offices.' " 

A rule of the Court of Queen's Bench of 1615 describes 
the province of attorneys at that time to be — 

''To put in records and to appear for clients at the assizes in 
such records in which they were named attorneys before the justices 
at the assizes, and to be prepared to inform the counsel of 'their 
clients and masters in that behalf." 

It is hardly necessary to tell our readers how largely 
the sphere of the duties of the attorneys have been 
increased. They act now as scriveners, money brokers, 

* As to a plaintiff or defendant appearing by coimsel or attorney, ^ 
8 Doe. Dem. Bennett y. Hate, 15 Q.B. 171, and note p. 225 of the same 
vol. 
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stewards, receivers, and legal and confidential agents in 
family matters. A series of statutory enactments has con- 
ceded to them an extension of their exclusive privileges to 
proceedings in all Courts of Law and Equity,* and a right 
to exercise several functions which at common law appertain 
peculiarly to the province of counsel. Thus they are ex- 
pressly authorised f to prepare deeds, conveyances, and 
other legal instruments, they have concurrent audience with 
the Bar in the bankruptcy courts,): and owing to the 
peculiar wording of a clause in a recent statute,§ they 
occupy a still more favourable position. 

Such, in brief outline, is the history of the origin of the two 
branches of the profession. The one a guild or brotherhood 
of men bound together for social and professional purposes, 
claiming and exclusively exercising certain functions, the 
other the creation of statute, practising their profession 
under the eye of the superior courts, the area of their 
duties expanding with the social changes and exigencies of 
the time, and while distinctly different in some respects, 
nevertheless already merged and fused in others. It is our 
purpose now to point out the characteristics of the one and 
of the other, and to consider the rules which govern them 
in their relations inter se, and to the outer world at large. 

In the first place, then, the barrister, qud barrister, is not 
responsible for negligence || nor for ignorance however great, 

* See 6 &7 Vict., c. 73, commonly called the Attorneys' Act. 

t 44 Qceo. in., c. 98, b. 14. 
12 & 13 Vict., c. 108, 8. 247. 
9 & 10 Vict., c. 95, 8. 91. 

Lord Kenyon has ruled at Nisi Prins, that no action wiU lie against 
a counsel for ppross negligence or ignorance in settling pleadings. Fell 
y- Brown, 1 Peake's !^p. 96. And the same learned judge has decided 
^t a fee given to a barrister to argue a cause which he did not attend 
could not be recovered by the clients in an action for money had and 
receiyed. Turner y. PhiUipa, 1 Peace's Rep. 122. No notice however 
Was taken in these cases, of instances where the principle is admitted 
that counsel are liable for misconduct, on the ground either of crassa 
'"^g^igeniia, of breach of confidence, or of breach of contract to attend 
*o a client's cause, and that where detriment arises to the client from 
wich nasconduct an action of deceit or assumpsit lies. 

See Vin, abridg., action [assumpsit] P. 6, 7, 8. (Deceit case) P. 

VOL. XXVI. — NO. Lir. U 
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two immenae immunities that at once distinguish him from 
his professional brother, the attorney. To counterbalance 
what appear to be great privileges^ the barrister cannot 
maintain any action to recover his fees^* although thers be an 
express contract between the parties. 

" We consider," says Lord Chief Justice Erie, in Kennedy v. Broun^ 
32 Law Journal, C.P., at p. 143, " that a promise by a client to pay 
money to a counsel for his advocacy, whether made before, or during, 
or after the litigation, has no binding effect/' 

The reason of this disability is lucidly and eloquently ex- 
plained io the judgment referred to^ and^ in our opinion^ is a 
disability very much in the nature of the best and highest 
privilege that the Bar possesses. 

The attorney has no such privilege or exepiption from the 
ordinary consequence of negligence or ignorance, nor is he 
i^ider the like disability as to recovering his fees. He m^st, 
however, be duly qualified (Se.e 6 & 7 Vict., c. 73, and 23 & 
24 Vict., c. 127) and he has the privilege, when a pUintiff, of 
laying and retaining the venue in Middlesex. He is, in short, 
as all other subjects of this realm are, responsible within the 
scope of his calling for his acts or defaults. 

6. 9, 10, 11, 12 ; counsellor A. 6. And see Swinfen v. Lord Chelmsford, 
6 H. and N. SQQ. It is, however, tolerably clear that i^ a barrister be 
guilty of collusion, deceit, extortion, or other mal-practice in his profes- 
sion, he is punishable by attachment either at common law or by sbatnte. 
6 Mod. 137, 2 Hawk. P.O., c. 22, s. 30. It would also appear from some 
old authorities that Courts of Equity have the power of summarily 
fining or otherwise punishing counsel, who draw impertinent or scan- 
dalous headings. Mitford on Pleading, 3rd Ed., p. 39. 

* This is a peculiarity of the English barrister's position, our law has 
no doubt grown out of the tradition and understanding of the profession, 
but the same tradition and understanding obtain among me Frendi 
Bar, although it appears that in point of law an avocat Could recover. 
See Mollot, "Regie de la Profession," 141. With us now^this disabilitT is 
matter of law, with the French matter of sentiment; the Scotch law 
— gives the right of action but holds at the same time that it is dishonour- 
able in an advocate to sue for fees. 

It is difficult to say with certainty what th.e Bonukn law was, al- 
though in Kenned/y v. Broun the view of the court was tibiat tlie Soman 
advocate was under a like disability. [But see the learned notis in Ux. 
G. Shaw Lef evre's pamphlet " The Discipline of the Bar" ( J863), in t)ie 
proceedings of the Society for Promoting the Amendment of tlie Law.] 
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Such is the advocate or barrister (for we need not for 
the purposes of this^'article speak of Special Pleaders or Certi- 
ficated Conveyancers), and such the attorney to the world 
at large. We now propose to deal with those rules and regu- 
lations which exist, and which control the two branches in 
their dealings with one another, and which form the *^ lex non 
scripta^^^ the etiquette of the profession. The barrister's work 
may for our purpose be divided into three several classes. 
1. — Civil work in court. 2. — Criminal work in court. 3. — 
Chamber work, and flowing out of this third class, the work 
of Judges' Chambers, 

For the purpose, if we may use such an expression, of 
getting at a barrister, the actual litigant has now-a-days to 
employ an attorney. This is not a rule of law but one of 
etiquette. (See Doe. Dem. Bmneit v. HaUy 15 Q.B. 171.) 
This rule is nevertheless open to exceptions. It has never 
been doubted that in conveyancing or in criminal cases a 
barrister may, by the common law, be directly retained by 
the client, and as it has been laid down that he cannot with- 
hold his services when a retainer is tendered, it seems to 
follow thp^t before this doctrine can be narrowed by a condi- 
tion, that such tender shall be made only through an attorney, 
some long - established rule of professional etiquette or im- 
memorial usage to that effect must be shown to exist. We do 
^ot know of any such rule nor can we find trace of any such. 

The prevalent impression among the public and the pro- 
iession is that a client cannot with propriety retain or consult 
a barrister, save though an attorney, and this notion has given 
nse to the very .general, or rather universal, custom of re- 
sortiijg to the attorney, in the first instance, in alj kinds of 
cases. yV^hatever T\ras |he origin of this practice, which is of 
recent growth, and one which it is clearly to the advantage of 
the attorney branch, both to maintain and perpetuate, it was 
one that in early times was utterly unknown,* at all events 

* See Lord OampbeU's " Life of Sir Matthew Hale," " Lives of the 
Chief Justices," vol. i., pp. 585, 586. North's " Life of Lord Keeper 

U2 
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when the advice of counsel was asked in chambers. The 
ancient practice, which allowed the client to communicate 
directly with his counsel, has not, however, been ^rfiolly 
discontinued. Numerous well-authenticated anecdotes prove 
that very many eminent barristers, who are either living, or 
have only recently died, communicated directly with their 
clients. Lord Brougham in the year 1824, when leader of 
the Xorthem Circuit, being threatened with loss of practice 
by a combination of attorneys opposed to his schemes, of law 
reform, defeated this combination by publishing his intention 
of affording his counsel and advocacy to such lay clients as 
should directly seek his aid. In this resolution he was 
supported by his circuit, who with a view to relax any con- 
trary rule of etiquette directed their records to be searched, 
when not a trace of any such Circuit or Bar rule could be 
found to exist. 

The late Mr. Baron Richardson, when at the Bar, re- 
peatedly communicated with mercantile men, who came 
direct to consult him on legal questions of delicacy, and the 
late Lord Abinger is known upon several occasions to have 
given his advice to and received his fee from clients them- 
selves without any intervening attorney, and at the annual 
Inauguration Meeting of the Articled Clerks' Society, the 
Chairman, Mr. Montague Cookson, stated as matter within 
\ his knowledge that the then Attorney-General and Mr. Cole- 
ridge had in particular cases seen clients direct. 

In the case then of advising in chambers there is, we 
submit, ample evidence to show that the practice was to com- 
municate directly with the client. We are not, however, 
aware that it has ever been the custom (in England at all 
events) to hold a brief in open court directly from the client, 

Guildford," pp. 34, 46, 54 See Wycherly's " Plain Dealer.*' Steele's 
" Conacioufl Lovers," and Pope's Ist Satire of 2nd Book of " Horace 
Imitated," inscribed to Mr. Fortescue, an eminent barrister, but these 
lines admit of other and different meaning to that which has been 
attached to them. 
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although in criminal cases it is the most common of common 
things for counsel to be instructed from the dock. 

With the rules of the Bar among its own members^ and 
vrith the etiquette of the profession so far as it relates to 
the peculiar and proper functions of " silk" and " stuff" to the 
amount of their fees, to circuit, and to other matters, this 
paper has nothing to do. In case of any radical change in the 
constitution and organization of the Bar, these private rules, 
for anything we see, might be preserved in some form, or 
might be destroyed altogether, but it would be advisable if 
they were so settled that, in addition to uniformity, there 
were also certainty about them, for at the present time there 
are doubts as to what is and what is not etiquette. 

We have thought it absolutely necessary to give this 

outline of the history of the two branches of the profession in 

relation to the public at large, and of the private code of 

laws, which govern them, inter se^ before discussing the 

question of amalgamation. For it appeared to us that how< 

ever much the training and preparation for » the higher 

branch of the profession may need alteration, however 

desirable it may be that the preparation both for the one 

hranch and the other may be entrusted to some department 

of education or to a imiversity, that so far as the actual work 

of the profession is concerned the two branches are at the 

present time practically amalgamated : in this sense, at all 

events, that the attorney can do everything that the 

barrister can, save address the Superior Courts as counsel, 

while the barrister cannot do anything save that which is 

barrister's work. 

It is no small wonder to us that the Bar have withstood 
the shocks of time and change, for undoubtedly of late 
years the effect of legislation has been to throw nearly 
everything into the hands of the attorneys. When we 
consider that lately, at all events, both branches have been 
recruited from the same rank of society, when we consider 
the immense advantages tl^at attorneys necessarily possess from 
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the fact of their being distributed throughout the kingdom, that 
they muster not only strong in number but also strong in 
individual merit and ability in all our principal towns, that the 
Bar has to compete with them as advocates in open court and 
as chamber counsel also^ no less than with its own members, 
the evidence appears to be conclusive^ that there is existmg 
in the Bar, as a separate and distinct class^ a resd power 
and vitality that certainly can in lio way suffer by amalgama- 
tion (whatever is understood by that vague word), and that, 
so far as we see, can in no appreciable degree be diminished 
or destroyed. 

It appears to us and has ever done so that the functions 
of the two branches are in their nature distinct^ that the 
work of the barrister and that the work of the attorney form, 
and are^ two great branches of human industry. It needs 
be that offences come^ and that the offender and the offended 
appeal to the arbitrament of law — hence the case to be pleaded, 
here the advocate's work — hence the case to be prej)ared, here 
the attorney's. 

Before we pass on to the consideration of the subject of 
amalgamation (and at present we have not sought to define 
that same misty word) we cannot help remarking that there 
has crept into the subject^ some party spirit^ a feeling rather 
like that odium theologicum, which finds comfort in per- 
sonality and joy in invective and imputation. It seemB 
that a spirit of jealousy possesses one class^ and this anses, 
say the advocates for amalgamation^ from the fact of the 
loaves and fishes being so unfairly divided — the one class get 
the kicks^ while the Bar obtain the halfpence ; and this spirit 
is fostered and cherished and embittered^ say they^ when 
one contemplates the social position of the advocate. 

The work of the advocate is of a higher character than that 
of an attorney^ it is so^ necessarily and essentially ; it may be 
said that it is in its nature the loftiest of all human avocations 
and carries with it a corresponding social dignity. Manj 
belong to this order^ and add dignity and honour to it^ whoso 
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names the dailj^ papers know not of, who have chosen the 
quiet, student life of chambers, rather than that of the courts 
but who form, so to speak, the backbone of the profession. 

In ofdet that we may consider what is known by the name 
of amalgamation, we will lay before our readers in extenso the 
pjtj)er read lately by Mr. Jevons, of Liverpool, and then make 
out- coiiiments upon the scheme he proposes, and which scheme 
has been in some measure adopted by his branch of the pro- 
fession. We say " in some measure adopted," advisedly, for 
we have taken some pains to arrive at the views of gentlemen 
(members of large firms), who have examined and considered 
the subject, and we have not found that they concur in the 
views of Mr. Jevons ; on the contrary, while urging the 
advisability of some change in mere detail, the opinion has 
been expressed that the present plan woi-ks well. 

No doubt the paper of Mr. Jevons would of itself have 
excited attention ; it is ably and clearly written, although so 
far as we see, it lacks novelty,* but the question of amalga- 
mation received no small impetus from the speech of Mr. 
Justice Hannen, at the Solicitors' Benevolent Association, 
who, when proposing the toast of the evening, in respect 
to the amalgamation of the two branches of the profession, 
eaid, — 

" Iq another sense the solicitors made one body with the Bar \ and 
indeed, though he was not sure he was not now about to express an 
opinion which might be opposed to the views of some gentlemen 
present, and he had never been afraid of being in a minority — he 
believed all good opinions had been in a minority once — and he must 
be contented to be so until that minority grew into a majority — but 
he did not hesitate to enunciate his opinion that the two branches of 
the profession might well be amalgamated. No one knew better than 
himself that the duties of an advocate were entirely different from 

* Mr. Jevon's suggestions and several more of equal value are to be 
found in tlie Report of the Commission upon the Inns of Court, 1855 ; 
ia the First Report of the Committee appointed by the Society for 
Promoting the Amendment of the Law, 1852 ; and see Second Report 
of this Committee. 
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those of a solicitor ; but, as in many other cases, he knew of no 
means of drawing a sharp dividing line ; they merged into one 
another, and a man who began his career did not know, until he had 
been practising for years, for what he might have the the greatest 
fitness ; and he believed it would be well to leave it to a man to find 
out the opportunities that might arise of calling forth the particular 
qualities and talents that were in him, and so leave it to such 
occasions to develope whether or no he had a better capacity for 
carrying on the business of a solicitor than the profession of an 
advocate. He believed it was peculiar to England that the two 
branches of the profession were separated, and not only peculiar to 
England in its largest sense, but peculiar to this country; for ia 
almost all of our colonies the two branches of the profession have 
been amalgamat-ed. He was not aware of any inconvenience tba* 
arose from it ; and there could be no better training for a young 
barrister than to devote himself to the business of a solicitor." * 



* A meeting of the Leeds Law Society, and of deputations of the law 
societies of neighbouring large towns, was held at Leeds, on the 25th 
September last to consider the remarks of Mr. Justice Hannen. 

At that meeting a paper was read by Mr. Jevons, of Liverpool, advo- 
cating the establishment of a Law Umversity common to both branches 
of the profession, the degrees of which should be the sole basifl for 
determining the status and rank in the profession of all practitioners 
alike. After considerable discussion on Mr. Jevons' paper, in which 
reference was frequently made to the before-mentioned speech of Mr. 
Justice Hannen, and to the speech of Mr. Field, Q.O., at the same meet- 
ing, and likewise to the report of the Inns of Court Commission of 1855, 
and the professional practice in America and the several states of the 
continent and the colonies, the following resolutions were unanimously 
agreed to : — 

" That the present status of our branch of the legal profession and 
their exclusion from all offices of honour and distinction is unsatisfac- 
tory and injurious to the interests of the public ; especially havinf 
regard to the fact, that before admission to our branch of the legal 

Erof ession, examinations of a stringent character as to knowledge of uie 
fcw are required, whilst in respect to the bar no test of legal knowledge 
is necessary." 

" That the tendency of modern legislation to continue and extend the 
exclusion of attorneys from various offices and appointments for which 
their education specially qualifies them, calls for united action on their 
part to remove this injustice, and that it is only necessary to call the 
attention of the Bar and the public to the matter in order to ensure their 
co-operation in devising a remedy." 

" That the time has come when provision should be made for the 
foundation of a Law University, which should be open to both branches 
of the profession without disronction, and that the means of providing 
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We now^ lay before our readers Mr. Jevons' paper^ which 
was read at the late meeting of the Leeds Law Society when 
the resolutions in our preceding note, were passed. — 

^' There were in the year 1837, 9,719 attorneys and solicitors in 
England and Wales, and 1,434 barristers. 

''There were in the jear 1867, 10,442 attorneys and solicitors 
and 4,640 barristers, showing that the barristers haye in thirty years 
more than tripled in numbers, whilst the attorneys haye scarcely 
increased at all. Thus thirty years ago the proportion of attorneys 
to barristers was seyen to one, whereas it is now only two to one. 

" The numbers of the Bar are greatly in excess of the number 
who can obtain remuneratiye employment in that branch of the 
profession. 

'^ From the social standing supposed to be conferred by the degree 
of barrister, and from the monopoly by the Bar of all judicial 
ol]&ce8, and of numerous other appointments not judicial, many 
persons are induced to join the Bar without any reasonable prospect 
of success in practice, and even without any serious intention of 
practising. 

'^ Admission to the Bar is regulated, not by statute or the common 
law of the realm, but by the arbitrary rules of the four Inns of 
Court, which are practically close corporations of guilds, composed 
of the members of the profession, to which they exercise the right 
of admission. 

^^ The admission to the Bar is at present- obtained by keeping a 
certain number of terms at one of the Inns of Court (which does not 
iiecessitate nny legal study whatever), with the addition of one of 
the three following requirements, namely, either first, that the 
applicant shall have studied one year in a barrister's chambers ; or 



an institution already exist in the funds at the disposal of the Inns of 
Court and Inns of Chancery, which were originally common to both 
branches of the profession." 

"That the foregoing resolutions and the paper of Mr. Jevons be 
referred to a provisional committee for consideration, with instructions 
to invite the co-operation of the Bar, of our branch of the profession 
generally, and to report to a future meeting, to be summoned in such 
^ode and at such place and time as they shtul determine." 

Accordingly, a conimittee w^s then formed, 
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secondly, that he shall bare attended certain courses of lectures ; 
ot thirdly, that he shall have passed an examination. Few persons, 
it is belieyed, adopt the third coarse. A preliminary examination 
in English and Liatin of an easy character has recently been added. 

" It is obvious that with the options above stated, the admission 
of a candidate to the degree of barrister at present carries with it no 
guarantee of competent legal acquirements. 

" The regulations of the Inns of Court for the admission to the 
degree of barrister, so at present existing, permit anyone (with the 
sole exceptions, it is believed, of a barrister's clerk, who is entirely 
excluded, and of an attorney or solicitor, or attorney's or solicitor's 
clerk), to qualify himself for the Bar whilst following any other 
avocation. 

" An attorney or solicitor cannot be admitted as a member of 
any of the Inns of Courts so as to commence his course for qualify- 
ing himself for being called to the Bar without being first struck 
off the rolls, and ceasing to practise as an attorney or solicitor, or 
clerk to an attorney or solicitor. 

*^ A person intending to become an attorney or solicitor before 
being articled, is required, unless he be a University graduate, or 
have passed one of certain University examinations, to pass a pre- 
liminary examination, showing that he has received a liberal 
education ; he is then articled for five years (unless a graduate of 
one of the Universities or a barrister, in which case the term is 
reduced to three, or has passed one of certain University examina- 
tions, in which case the term is reduced to four), of which term of 
five years one year may be spent in the chambers of a barrister or 
special pleader ; and if articled iu the country, one year of any of 
the said terms may be passed in the office of a London attorney. 
He has during the term to pass an intermediate examination in the 
law, and finally to pass a severe examination, before he is admitted, 
in the five branches of conveyancing, common law, equity, bank- 
ruptcy, and criminal law — of which he must pass in the first three 
branches. 

** There is, therefore, an effectual guarantee for attorneys and 
solicitors (so far as admitted since the introduction of the existing 
regulations, being persons of liberal education, and of their having 
«»i«o received instruction, or had the benefit of seeing actual practice^ 
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and likewise of their having attained to competent knowledge in 
three branches, at least, of the law. 

** Barristers and attorneys and solicitors are practically taken from 
the same classes of society, different memhers of the same family in 
raany cases practising in the different branches. 

** All the higher judicial officers at home and in the colonies, 
county court judges, commissioners in bankruptcy, recorders and 
judges of all inferior courts of record, examiners in Chancery, asso- 
ciates, stipendiary magistrates, and revising barristers, are exclu.sively 
appointed from members of the Bar ; who besides monopolise a 
number of other appointments on special or permanent commissions, 
and even the solicitorships to some of the great public departments, 
sucli as the solicitorship to the Treasury, &c. 

'' There are some other offices, such as masterships of the Common 
Iaw Courts, and regis trarships of the Probate Court, to which 
barristers and attorneys are both eligible, but the majority of which 
are conferred on barristers. 

" The only offices exclusively given to attorneys are the offices of 
the chief clerk to the Chancery judges, taxing masters in Chancery, 
and registrars of the County Courts. Attorneys and solicitors are 
declared by statute incapable of being appointed county magistrates, 
and though legally eligible as borough magistrates, it has been the 
practice of late to refuse to appoint them. Attorneys and solicitors 
are, in fact, equally fit with barristers for many of the offices to 
which barristers exclusively are appointed, and from their greater 
acquaintance with the practical details of the profession, are better 
qualified for many of such offices. 

" Owing to the superior prizes of wealth and distinction offered 
to the members of the Bar who succeed in practice, the inferior 
appointments do not, as a rule, command a choice of the highest 
talent of the Bar, whilst they would be readily accepted by able 
solicitors. 

" For the above reasons it is obvious that the relations of bar- 
risters and solicitors, and their respective careers and duties, are not 
left to any natural adjustment, but that the members of each branch 
of the profession are forced into practical grooves. A barrister, 
however little qualified to shine in court, has not (except in certain 
limited walks of iho profession, where a purely chamber counsel can 
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find employment), the option of devoting himself to the praclical 
details of the profession, but is compelled either to begin life again as 
an articled clerk to an attorney, or in some other occupation, or to 
exist as a miserable expectant of some official appointment. An 
attornej, on the other hand, however clear his head, however great 
his power of advocacy, is unable to give them full scope withoat 
abandoning all the progress he has made in life, and giving up, 
perhaps, his whole livelihood to commence a new career at the 
Bar on the same terms as a raw youth fresh from college or 
school. 

" If the matter is looked at from the side of the interest of the 
public, the foregoing conditions under which the Bar and the 
attorneys practise, need only to be stated to be condemned, as it 
cannot be doubted that the public interests suffer by the exclusion oi 
able attorneys from practbing at the Bar, and from so large a class, 
offices for which they are so eminently qualified, and also sufier in 
the same way by the employment to public offices of a large number 
of imperfectly qualified persons, who claim the degree of barrister 
without any adequate legal qualifications of business habits, and 
likewise sufier by the exclusion from practice in the so-called lower 
walks of the profession of many learned persons whose abilities do 
not lie in the precise line which alone can secure success at 
the Bar. 

"But besides the public the members of both branches of the 
profession also suffer by the present system. Success at the Bar is 
notoriously a lottery in which the prizes do not always fall to the 
best men. Deep learning does not always produce large practice, or 
even moderate success ; and a promising career is often cut short by 
physical incapacity to endure the labour essential for success ; whilst 
there is almost no position for an unsuccessful advocate to fall back 
upon. He may, it is true, receive some minor appointment ; but the 
number of such appointments &W& far short of the number of deserr* 
ing persons who could claim them, and such as they are, they are 
more often given away from motives of political or personal interest, 
than as the simple reward of merit. 

" If it were possible for a learned stuff gownsman, who from 
deficient health, or other of the varied causes of imperfect success 
at the Bar, has failed in that career, to fall back upon the practice of 
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the other branch of the profession, manj an unsuccessful life might 
have ended in prosperity and honour. 

'^ To the attorneys the present system works still greater injustice. 
Learning and ability have no free scope. Those members of that 
branch of the profession who find themselves gifted with the 
faculties of an advocate, unless they are so exceptionally situated 
as to be able to change their walk in life, have no opening for their 
abilities higher than the position of a police court practitioner or a 
county court advocate. The absence of any removal of the more 
successful practitioners by promotion to official positions, also has a 
great tendency to keep back rising talent. 

'^ The only reason ever assigned for the rigid rules which exclude 
attorneys from admission to the Bar, is, that if made readily 
admissible, they might bring their old clients with them, and so 
interfere with the existing practitioners at the Bar, Such an 
argument, of course, it is needless to reply to. 

"It is useless, however, to state evils without pointing out the 

remedy. But whilst willing to state the remedy which, on the 

vrhole appears to us to be the most appropriate, we would guard 

ourselves from being supposed to assert that the solution of the 

difficulty which we propose is the only possible solution, or that the 

truth of the remarks we have made condemnatory of the present 

system is to be tested by the soundness or unsoundness of the 

particular system which we propose to substitute for it. We may 

DC in error in our practical suggestions, as to which there is room 

for almost endless differences of opinion, whilst we cannot be wrong 

m our condemnation of the existing state of things, 

" The regulations that He at the bottom of the present relations 
of the two branches of the profession are the rules that prohibit a 
barrister from taking his instructions direct from the client, and 
those that prohibit an attorney from speaking in court. The first 
of these regulations is peculiar to the English and Scotch systems. 
In Prance and Germany the avocat frequently is the person directly 
employed by the client, and he employes or recommends the avoue. 
In the United States, though the two degrees of counsellor-at-law 
and attomey-at-law are preserved, the same person is in practice 
usually admitted to both degrees. 
*'From the English system it arises that the attorney is the 
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employer of the barrister, and to preserve their independence of the 
latter, rigid rules of etiquette, which at first sight appear absurd, 
bare been necessarllj and properly established. 

^ There are two main courses open for adoption, if the present 
system is abandoned. 

"One is the system prevalent in the United States, which is 
practically an amalgamation of the two branches of the pro- 
fession. 

" The other is a system preserving the distinction between the 
two classes of practitioners, but facilitating the transfer of an 
individual from one branch to the other, as inclination or circum- 
stances may dictate. 

*^ On the whole we are disposed to advocate a middle eourse 
between the above two systems. But we consider that what must lie 
at the foundation of all proposals for the adjustment of the relations 
of the two branches of the profession, and the primary want of both 
branches, is a sound and comprehensive system of education to which 
all practitioners alike should be subjected. 

^'The want of such a system is deeply felt in every department of 
the law. We are exclusively practising lawyers, and have amongst 
us almost no jurists. The reason is that we have no persons amongst 
us who devote themselves, as a vocation, to studying and teaching 
the theory of the law. Even our most eminent lawyers have^ as a 
rule, never, unless they have studied at some foreign university, been 
taught law as a science, and their eminence arises not from thoroagb 
philosophic traiaing, but partly from native power of mind enabling 
them to elicit principles from complicated details, and partly from 
powerful and retentive memories, enabling them to recall at j^oasure 
a mass of decided cases. 

'' We believe that many of the reproaches now thrown on the 
administration of the law in England would be removed by tbe 
creation of a sound system of legal .education. For law is not in 
reality, as English lawyers would have us suppose, an empirical 
system, based on no fixed principles, })ut a philosophy of right an^ 
wrong as applied to the practical details of human affairs. In a 
state of complicated civilization, inasmuch as human relations become 
complicated, the laws which regulate them must of necessity beoome 
complicated likewise, but if based upon sound principles of jorispru* 
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denee, thej would evolve order and system out of the most 
maUifarious details. 

'^ For the study of law in this spirit, it is ohviott9 that the mere 

reading of decided cases (the osual, and in most instances the ex- 

clasive food of the English legal mind) is a most imperfect means. 

The great principles of the law mast, no donbt, be sought bj 

examination pf the details which are presented in decided cases, 

but without classification the details serve onlj to embarrass the 

student, and it is obvious that if law is once regarded as a science 

of general application, the laws of foreign countries become a most 

important element in the education of a lawyer. The English 

solutions of legal problems are onlj one set of conclusions. If foreign 

lawyers have formed different conclasions, such conclnsions are 

prima facie entitled to equal attention. 

" Where, however, is the adequate provision in the English 
systems of legal education for studies such as these ? From the 
contemporaneous existence in England of two systems of law, the 
civil and the common law, lippUed to different branches, there are, 
no doubt, English lawyers, though comparatively few in number, 
who know something of the Boman law ; but who knows anything 
^f the laws of the modern continental states? and when is even 
the Boman law systematically made a necessary part of the educa- 
tion of an English common lawyer? We often hear American 
decisions quoted, but do we as a body possess any thorough know- 
ledge of American practice, or of the points on which it agrees or 
differs from our own? Is not, in fact, our whole knowledge of 
aoman, Continental, or American laws a thing occasionally got up 
for a special purpose, and laid aside when that purpose has been 
answered ? 

" Is it not probable, nay, is it not certain, that if all English 
lawyers, without distinction, were systematically educated on the 
P^WipIes above suggested — were taught law as a science, foiinded 
OQ tbe same principles of thought, and studied by the same processes 
^ other sciences or philosophies, with the light of M the thought 
of foreign nations on the same subject-matter — the very fountain- 
liead of our laws would be purified ? Problems of legislation, now 
insoluble or difficult, would become plain, the long-standing re- 
proach against lawyers of quibbling about trifles would be removed, 
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and in place of their present comparativelj inferio r position, they 
"woald stand in the foreground of society in matters of legislation 
and of progress. 

** Take, for example, the United States, which, though not coming 
up to the standard we would aim at, are yet far before us, not merely 
in the possession of a more intelligent arrangement of the practi- 
tioners, but in a more systematic course of legal education : is there 
any comparison between the relative positions of English and 
Ameriqan lawyers ? English lawyers, as a body, are nowhere in 
the race of political success. A leading Queen's counsel aspuing to 
the law offices under the Grown or to the judicial bench, commonlj 
forces his way into Parliament ; but, with a few brilliant exceptions, 
it is notorious that ' lawyers do not succeed in Parliament ; ' whereas 
in America political power is all but monopolized by lawyers. It is 
true that in England lawyers have to contend with a territorial 
aristocracy which does not exist in America, but putting aside the 
politicians and Members of Parliament belonging to the territorial 
aristocracy, and comparing the eminent politicians arising from the 
mercantile and manufacturing classes with those arising from the 
legal profession in England and America, the verdict would, it is 
believed, still be the same, namely, that the English lawyers fall very 
far short of attaining the same relative position as their American 
brethren. 

*' The first proposal, then, we would make would be the iAstitation 
of a general system of legal education, which barristers and 
attorneys should both be obliged to go through. 

** The main feature of legal education should be a Central Law 
University, which should be supported out of the revenues of tlie 
present Inns of Court and Inns of Chancery as far as they will 
extend. The degrees of this University should (apart from official 
precedence) be the only tests of legal standing. 

" Assuming, for the sake of example, that there might be three 
degrees, called respectively, attorney, or bachelor of laws ; barrister, 
or master of laws ; and Serjeant, or doctor* of laws. Let the first 
degree be an essential condition of the license to practice as an 
attorney; the second, the essential condition for practising as an 
advocate in the Superior Courts, or being eligible to the minor 
judicial or semi-judicial offices; the third degree, the essential con- 
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didon of eligibility as judge of anj of the Superior Courts — ^then for 
the first time would the so-called * degree of barrister-at-law ' have an 
intelligible meaning, and reallj ixnplj superior learning. 

'^ With this provision it would probably not be necessary or 
desirable to introduce any further limitation of the scope of business 
of persons entitled to the seteral grades of legal degree. The higher 
degree would of course include the lower ; and it must be optional 
to a person holding the degree of a barrister, either to practise 
exclusively as an attorney, or, if it so pleased him, whilst practising 
as an advocate, to take instruction at first hand from the client ; 
and, on the other hand, there would be no just reason why a person 
possessing the degree qualifying him to practise as an advocate^ 
though choosing to act ordinarily as an attorney, should be debarred 
from opening his mouth in court should he desire so to do. Nor 
would such liberty be any infringement of the principle of division 
of labour, only the division, instead of being artificial as it is now, 
woald be natural, each man devoting himself to that branch for 
which under ordinary conditions he felt best qualified, whilst holding 
himself free under exceptional circumstances to take upon himself 
duties of another character. Advocates would probably not con- 
sider it to be any privilege or advantage in the minority of cases 
to be able to take instructions direct from their clients, and the 
present system of the advocate advising or pleading on written 
instructions prepared by the attorney could probably not in the 
niajority of cases be advantageously superseded. But most attorneys 
"^ probably concede that it is occasionally a great evil that they 
who of necessity have their minds far more thoroughly imbued 
With the facts of a case than is at all possible with the barrister 
of large practice, who relies upon a single and often hasty perusal 
^i his brief, should have their mouths absolutely closed in court. 
A wise solicitor does not generally want to be talking over much ; 
but who has not at times suffered under the consciousness of his want 
of power to rise in court and correct obvious misapprehensions 
on the part of the counsel and judge ? Who has not felt that the 
completeness of his own knowledge of his case was superior to the 
partial and hasty conception arrived at by his counsel ? Who has 
not in vain laboured by whispered suggestions to convey to the court 
Of jury, through his counsel, remarks which he could have himself 
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stated in half a dozen words had his mouth been opent Who has 
not at times felt that his client has been perhaps nnoToidablj 
sacrificed to a system, bj the sheer inability of a leading counsel 
engaged in almost every case, and therefore employed in court for 
the whole of a long working day, to give in addition adequate 
private study to this brief. 

^< We do not say that these evils could be altogether removed by 
any system, but at all events they would be extensively alleviated 
by the abandonment of the present rigid demarcation between 
attorneys and counsel. 

**It will, probably, not be desirable altogether to abolish the 
practical education of the future practitioner, which is afforded by 
actual practice of the law in the position of a derk. So useful is 
tikis training that, even at present, those intended for the Bar often 
oommence their studies in an attorney's office. Such training mfty 
still be given under the proposed system. 

*' It may also, probably, be found that the whole of the students 
from all parts of the country could not^ without inconvenience, come 
up to London for a very long collegiate course ; but all students^ 
whether at the time actuaUy attending the university or not^ would' 
stiU be guided in their reading and studies ^y the books and by the 
curriculum of the university, and would reap the benefit not only 
of the improvements in the course of study that might be expected 
to sprijig from a university, but would have the advantage of the 
improvements that would arise in the science of the law itself, from 
the systematic study of it by persons devoting their lives to that 
avocation. 

^^ Some considerable amount of direct teaching at the university, 
or at some branch college, should, however, it is considered, b^ 
required of all students ; and if from narrow means a student were 
compelled to. content himself with a comparatively short coursa 
at the university itself, he would probably, if not of remarkable 
abiUties, be compelled to be satisfied with the lowest degree ; whilst 
those persons, though in the lower walks of social life, who really 
possessed superi<M: abilities, would sooner or later, in the great 
majority of cases, be enabled to make the sacrifices^ or undergo A^ 
studies necessary to obtain the higher degree. 

"It is not possible to sketch out beforehand preckely the eeiirse 
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of education ; but it may be safely assorted that, whilst ample 
provision sbould be made for sjrstematic teaching at the head- 
quarters of the university, and whilst some degree of class-teaching 
shooM be imposed upon all, yet that examinations might to some 
extent be substitated for actual attendance on class teaching, as a 
qualification at all events for the lowest degree. 

'^ It may be objected that the requisition of the proposed high 
^rade of education for all practitioners, would exclude from the 
class of attorneys a large number of respectable persons who perfornv 
a very useful office in society, without the qualification of any very 
high grade of previous general education. The answer to this 
objection is, tbat (since the institution of the preliminary and inter- 
mediate examinations for attorneys) the proposed scheme would, 
whilst insuring a higher grade of legal education for attorneys, not 
make the attainment of such higher grade of education at all more 
difficult than is at present the attainment of the grade of attorney 
which has now to be attained through the students' private study 
all but unaided by any educational machinery whatever." 

'^ The subject of dealing with the existing bodies of practitioners 
of both classes presents more difficulty than arrangements which are 
to have effect upon a new generation only* 

''It would clearly be unjust to admit the present Bar indiscrimin- 
ately to practise as attorneys, without undergoing either the expen- 
sive education, or the examinations to which attorneys have been 
subjected, whilst attorneys, on their part, had no such privilege of 
being admitted to the Bar. And, on the other hand, to admit the 
present attorneys as a body to the Bar, would decidedly be unfair to 
the Bar, as well as a violation of the proposed new system. 

*' It is . submitted, however, that an examination test, agreed to 
^7 a joint-conmiittee of the Bar and the attorneys might be devised, 
to which both parties alike should be submitted before being 
authorized to practise in the other branch. 

''On the whole, therefore, we recommend the advocacy of a 
common scheme of legal education for all branches of the profession, 
^nd the abolition of all distinctions of grade in the profession not 
^^ased upon purely educational tests." 

Kov \% will be at onee perceived that Mt. Justice Hatmeii's 
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suggestion and idea of amalgamation^ of which he appears 
to think so highly, forms but little, if any, part of Mr. 
Jevons' scheme. 

The Pall Mall Gazette pointed out some while ago, 
that some attorneys of respectability and position desired 
to see a ^* fusion " of the two branches of the legal pro- 
fession in this country, and the opinion of Mr. Justice 
Hannen, was quoted in favour of such a project. No 
doubt it is perfectly true that in our colonies, in the 
new states and young communities which our Anglo-Saxon 
race has founded, the distinction, or rather that excess 
of distinction, if we may use such a phrase, between the two 
branches does not exist, and it may be that Mr. Justice 
Hannen's mind was directed merely to a practical fusion, 
which, as we have attempted to show, does in great measure 
already exist, whereas Mr. Jevons deals with that part of 
the matter incidentally, and merely as auxiliary to the 
admirable suggestions which his paper contains. 

The gist of that paper may be shortly stated as follows : — 
I. That it is unfair to the profession of attorneys and 

solicitors that they should be excluded from 

holding judicial offices. 
n. That it is expedient, if not absolutely necessary, 

that a law UDiversity should be founded; that 

such university should be open not only to members 

of both branches, but that it should be the actual 

gate and entry to either. 
Ill, That the germ or nuclus of such an institution 

already exists in the Inns of Court and Chancery. 
In these propositions we concur, but so far from pointing 
to ^^amalgamation" or ** fusion" in Mr. Justice Hannen's view 
of the matter, they tend to keep the two several branches 
much as they already exist, only substituting a better and 
more intelligible basis for both and each. 

The essence of Mr. Jevons' paper, we think, is contained in 
these three propositions, but that paper contaiiis a great deal 
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of other matter in which we do not concur, and with which 
we will deal at once. 

There is lying at the very root of much of what Mr. 
Jevons advances a fallacy at which wo confess we feel 
some surprise^ and that fallacy consists in blaming the rules 
and regulations of a profession which people enter, not in 
hoyhood, but as men with their eyes open, with a full know* 
ledge, or the means of full knowledge, which must be taken 
to be the same thing, of those rules and regulations, and of the 
restrictions which are imposed upon them. Mr. Jevons' 
is for providing a kind of " locus pcsnitenticB " in the shape 
of an easy passage from that branch wherein one has already 
failed, to that other which may be more congenial to the 
habits of mind and body of the person so failing, and wherein 
one wiay, and hopes to, succeed. All this is very well within 
certain limits — in a philanthropic view of the matter — but 
it is not at all well when the matter is looked at in the 
fierce light of a strict logic, else very soon we should have 
the man who has failed in the army ^^ trying " the navy and 
claiming to retain his military rank ; and the clergyman, the 
cassock being laid aside, " trying " something else and claim- 
ing as of right the immunity of the priest ; we should have the 
voluble barrister ** trying " the Church, finding the loud and 
confident assertion of the pulpit something easier than the 
strict and close thought of the lawyer, and the writing of a 
sermon not quite so exacting as the interpretation of a con- 
tract. In fact, the result would be a transformation scene in 
actual life, far exceeding anything at Christmas time at the 
theatres. 

At the same time we fully agree with Mr. Jevons that the 
transfer from the one branch to the other, should be easier 
than it now is, as the restrictions placed upon the advent of 
an attorney to the other branch savour too much of " caste '* 
pretension, and of a spirit of superiority on the one side and 
of an assumed inferiority on the other, utterly unworthy of 
a liberal profession. 
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To return to the paper however^ and to those purts whesein 
we concur with Mr. Jevon^ we will merely premise that the 
proper course as it appeared to us to adopt in discussing the 
present subject wa0> before examining the question of ^^ amal- 
gamation^" to see what were and are these element8> or 
constituent parts which were to be amalgamated, hence it 
comes that we have sketched an outline history of the two 
branches of the profession. 

Now, adapting or applying M. Jevons' scheme to these 
constituent parts — ^the barrister and the attorney — (for the 
*' fusion " idea of Mr. Justice Hannen is as yet merely in 
embryo) we find, in brief — 

(1.) That the fundamental feature of our English system 
is preseryed — that fundamental feature being the 
intervention of the attorney, 
(2.) That a system of education for the Bar (as for 
the attorney class, they are evidently somewhat 
embarrassed with the one they have) is the 
nostrum or panacea recommended for the evib 
which do, or are supposed to exist, 
(3.) That the distinctive characteristics of the Bar are 
left wholly untouched. 
Dealing with No. 1, this is, so far as advice in chamben 
is concerned, matter purely of present etiquette, and we have 
adduced cogent evidence we think to prove that this practice 
is a fungus of modern growth. 

'^Advocate% says Mr. Jevons, would not consider it to be anj 
privilege or advantage in the majority of cases to be able to take 
instructions from their clients, and the present system of the advocate 
advising or pleading upon written instructions prepared bj the 
attorney 'could probably not, in the m^ority pf cases, be advan- 
tageously superseded." 

In this proposition we concur, but we think the rule as a 
rule and as at present understood should be annulled, at all 
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events mitigated^ by the Bar. A meeting of the bodj, such 
as that lately held on the subject of practising in the County 
Court, would soon dispose of this matter, and there are 
numbers dr small cases, where a counsel could see his client 
direct, and where the saving of expense is in^ortant. 

Now before discussing the 2nd head (the university scheme), 

we will first deal with the examination theory.* That an ex* 

amination before commencing the profession of the law may 

be desirable, we do not deny, for thai the public hav6 somd 

guarantee of a reasonable knowledge. That an examination can 

be, or can affiMd, any test of an advocate's capacity or ability 

is, in our judgment, simply ridiculous. It is perfectly true 

that an advocate should be a lawyer, that is, know enough 

of the law id prevent making unseemly errors, but law, as 

law, is, perhaps, that which an advocate requires the least. 

Some of the ablest advocates of the English Bar have been 

men to whom an examination in law, as a preliminary to the 

Bar, would have been utteily fatal. Advocacy is experience, 

tact, quickness of appr^ension of mind and eye, a clear voice, 

an earnest look, a good presence, a good temper, good spirit, 

animal and physical power, in fact, the possession of ninety^ 

inne aetual out of a hundred possible gifts and powers^ where 

the deficiency of any one in a marked degree makes shipwreck 

of the whole. 

What ean an examination at twenty-two or twenty-«three 
years of age do for this ? If any thing, next to nothing. Of 
all 5< men's miiraculous mistakes," we know of none that have 
done or cad do more mischief than to guage the faculties 

* The view of this examination theory whicli we have expressed, we 
^^ endorsed during the discussion which followed the rea<uiig of Mr. 
^tf B able paper apon tibie Inns of Court, at a Meeting of the «furisprU- 
dence Department of the Social Science Association on the 16th inst. 

It is at least remarkable that those professions which require no 
P^^hminary examination are confessedly the best manned, the Bar, 
wil Engineers, and Architects. 

, If examinations are to be regarded as saf egoarda, at least &om 
^orance, the Church ought certainly to be leai'ned, and yet, we suppose, 
^fere is no profession iie condition of which, in every way, is so pre- 
^^Unently unsatisfactory. 
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and powers of man by what he does at twenty-one^ to 
measure brain oftentimes before its'sublime machinery is well 
in motion and before the hopes and aspirations of life have 
taken vital form. Especially is this examination test a mis- 
take in the case of a barrister ; the fact that his work comes 
to him through a class in the main so intelligent and able as 
his professional brethren are^ is examination sufficient for any 
man. In truths the life of a banister is one long examination 
from the .day of his call to that of his professional death. The 
profession of the law is one long lesson^ never fully learnt^ but 
the learning and the mode of learning are invaluable. 

The true value however [of Mr. Jevons' suggestion is not 
found in this one aspect of the subject. The University^ that 
which shall be worthy of its name^ and of which the existing 
Inns of Court form the germ and nucleus, that which is to 
be the common *' alma mater" of the whole profession, is the 
subject to which Mr. Jevons really addresses himself. 

We cannot believe that any man above the level of an idiot 
can for a moment doubt the expediency if not the absolute 
necessity of a change in the present system, if system it can be 
called, of the Inns of Court, to that of a university ; any change^ 
no matter what, would be an advantage. But the question is 
somewhat a larger one, we think, than even Mr. Jevons seems 
to contemplate. The form of the institution, the constitution 
of any legal university, must bear reference to, and must make 
provision for, the great difference which must inevitably exist 
between a university, such as that of Cambridge and Oxford 
which has only a special purpose, at a certain time of each 
man's life, and an institution which must possess not only the 
academic influence of a university, but must have likewise 
the actual and practical characteristics of the Law Institution 
plus the Inns of Court. 

That a university would do much to elevate the lawj to 
remove it from the region of empiricism, to that of science, 
that the creation of a necessarily large professoriate would 
of itself give birth at once to a class of student and learned 
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lawyers, absorbed in the business of tuition apart from the 

busy crowd of those in actual practice^ we do not doubt ; but 
what we do doubt^ is whether the Inns of Court form any basis 
whatever for the university to be aeademieally modelled upon. 
The university would have to possess characteristics (as we 
have already pointed out) possessed at present by none. It 
would not merely be a place^ to which a man would ** go up " 
at a certain time of life and '^ come down " from at another 
certain time ; it would be to the legal practitioner an ever 
present reality. 

What place it would fill in reference to the already existing 
Universities, or in what way it would notice their legal 
degrees comitatis catisd, is rather matter of detail than prin* 
ciple and does not, in our opinion, present much difficulty ; 
except in the matter of rooms, buildings, convenient situation, 
and libraries (after all very important parts of the scheme), 
we do' not advocate the Inns of Court basis, on the contrary, 
that is a basis in our judgment to be pre-eminently avoided.* 

Mr. Jevons complains of the vast number of offices that 
are at the disposal of the Bar, but to which attorneys are 
never appointed. We fully concur with Mr. Jevons that 
many appointments could be just as well and better filled by 
them as by members of the Bar, and we believe that this 
part of their subject has only to be agitated, and changes and 
alterations will soon follow. 

There are many appointments now filled by the Bar, such 
as the Masterships of the Superior Courts, that should be 
filled by the attorney class, and we hope, that when the 
system of our courts is remodelled, we shall find that a large 
number of posts at present filled by barristers may be conferred 
upon the other branch as vacancies occur. Never theless, we desire 
to see judicial offices filled and only filled by barristers. By 
judicial offices, we mean the judgeships of the land, and of our 
colonies, and the County Court judgeships, for these are offices 

* See The Inns of Court, their Ponctions and Privileges, by John 
Scott» Ba2Tist^-ati-]Jaw. 
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which are certainly every jear increasing in dignity and ink- 
. parlance, Becorderships are rather posts of honour, than any- 
thing else (for few of them are valuable in a money sense)^ and 
we certainly do not think that they should be conferred on 
others than members of the Bar. But while the cry from the 
attorney class is^ that few if any offices of profit await success 
in their branchy whilst the Bar have all these good things^ 
they forget in how many cases some small judicial office is 
the reward and only reward for medium talent and industry 
and long years of anxious waiting. The incomes of the 
attorney class are greatly in excess of the barrister class^ 
save and except in some few cases. 

Mr. Jevons himself confesses that there is not Iremunerative 
labour for the whole Bar, of whom, however, but a sm&U 
proportion, about one-fourth are actually engaged in practice 
and regularly attend the courts, while there can be but little 
doubt that the attorney class, as a class, are at least well off> 
and very many of them men of considerable means. Their 
very avocations afford them means of investment which no 
other class possesses to anything like an equal extent. 

Taking, then, the whole matter into consideration, applying 
Mr. Jevons' scheme to the relations which exist between the 
two branches of the profession, we find them practically ui>- 
disturbed ; while an examination of the functions of the 
barrister and the attorney shows that there is, save in one 
respect, a community of work upon the attorney's side. 

What, then, is this fusion, or amalgamation, or whatever 
it may be called, which is desired, and which is so desirable? 
We confess we find some difficulty in grasping the idea. 

If the idea be that the one is to be able to do whatever the 
other can, who will oppose this more than the attorneys ? Can 
anybody suppose this was thie sublime idei which the atto^ 
neys, at their benevolent dinner, cheered Mr. Justice Hannen 
for enunciating ? 

If tbe education examination and university scheme be th^ 
idea, what has that to do with amalgamation ? 
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Further, one difficulty has altogether dropped out of eight, 
and that is the question of vicarious labour. The attorney 
works by his clerk or clerks, the barrister by himself. How 
is this to be dealt with? Whatever distinction there may 
be between the two branches, there is none more clear than 
this, and it is one that, in our opinion, lies at the root of the 
whole matter. 

Space will not permit us now to deal with this part of our 
subject, but our readers will see how important a branch of 
the subject this, of vicarious and personal labour, is. We 
fiiUy concede that improvements can be made in the profession 
at large, and in the relations which exist between the two 
branches of it, but changes, merely for the sake of changing, 
lawyers of all men should avoid. 



Akt. X.— recent decisions on the equi- 
table DOCTRINE OP NOTICE. 

IITE propose to consider in this article the equitable 
" ' doctrine of notice, especially as affected by recent 
deoisions. The branch of law illustrated by these decisions 
may be divided into two parts : — 

1. Notice as affixing an equitable liability upon the party 
affected by such notice. 

2. Notice to trustees as perfecting the title of assignees 
in an equitable chose in action. 

Under the first of these heads the recent decisions recorded 
are those of Stein v. Stein (M. R. Ir.) 16 W. R. 69 (distin- 
guished from Jones v. Smith, 1 Phil. 255) and lie Eliza 
Smallman's Estate (L. E. Ir.) 16 W. R. 419. 

The case of Jones v. Smith, referred to by the Irish Master of 
the Rolls in his judgment in Stein v. Stein was as follows : — 
David Jones, on his marriage in 1820, conveyed a real 
estate (which was vested in him in fee, subject to a mortgage 
term of 600 years for securing £2,000 to Samuel Bennett) 
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to tbe use of himself for life, with remainder to his first 
and other eons successively in tail. In 1823, Thomas Smith 
took an assignment of the mortgage term, on the faith of a 
representation by Jones that the mortgaged estate was not 
included in the marriage settlement, and afterwards made fur- 
ther advances upon the same security, so that the entire 
debt amounted to £4,000. On bill filed by the eldest son 
of the marriage against Smith's representative it was held 
that Smith was not afiTected with notice of the settlement, 
as it appeared that he believed the representation so made 
to be true : and therefore Smith's representative was held 
entitled to hold the term as security for the entire £4,000. 

In the recent case of Stein v. Stein, James Stein died 
in 1856, intestate possessed (inter alia) of a share In the 
business and premises of a distillery in which his two brothers 
were co-partners. Disputes arose between the widow of 
James Stein and the surviving partners, and in July, 1861, 
an award was made which determined that a sum of £4,900, 
due by the partnership to the widow as administratrix of 
her husband, should be discharged by a transfer of their 
shares in the partnership property to her. These shares 
were conveyed to her by an indenture of October 14, 1861, 
which recited the proceedings in the suit and the award. 
The widow subsequently entered into partnership with her 
brother, Henry Lefroy, in conducting the same business. 
In July, 1863, the widow and Lefroy, by a deposit of title 
deeds created an equitable mortgage of the distillery premises 
to the Union Bank of Ireland. A memorandum of additional 
charge was made in February, 1864. The deed of October 
14, 1861, was among the deeds deposited with the bank, 
and it was contended by the next of kin of Mr. Stein that 
the bank thereby became afifected with constructive notice 
of the widow's representative character as administratrix to 
her late husband. 

The bank contended that they were in the position of 
purchasers without notice^ and relied on certain letters and 
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statements of LefroyU to them, as amounting to wilful 
concealment of the widow's representative character, and 
assertion that the contrary was the case. 

Walah^ Master of the Rolls, held that, giving the utmost 
weight to Lefroy's statements, the bank was affected with 
notice, and gave judgment for the next of kin, dbtinguishing 
the case from Jones v. Smith on two points : — 

(1.) In Jones v. Smith the information which was held to 
justify abstaining from further inquiry, accompanied that 
which was sought to be used as constructive notice, whereas 
in the case before him the information relied on as construc- 
tive notice vras contained in a deed handed to the purchaser, 
and that which was relied on as justifying the mortgagee in 
abstaining from further inquiry was contiuned in a long series 
of letters and communications. 

(2.) The suit and award referred to in the deed of 1861, 
all related to and materially affected the title. Whatever 
statement Lefroy might have made could not justify the 
bank in overlooking documents, which they were apprised 
affected the title. 

The IrishMasterof the Bolls referred also to Pe^<»v. Hammond, 
30 Beavan 495, in which case it was contended, that where a 
condition of sale precluded information, a purchaser had no 
notice of anything disclosed in the information which was 
withheld; a doctrine which received no countenance from 
the Court.* 

In the case of Eliza Smallman^s estate, 16 W. R. 419, 
the question was raised how far a person lending money on 
mortgage of a certain property already subject to an 
^^uitable mortgage had been affected by notice of that 
equitable mortgage in consequence of registry searches pre- 

* To comment at length on the decision in Stein y. Stein would be 
heedless. If correctly reported, it is one of the most extraordinary 
decisions ever given by a Court of Equity ; and violated one of the best 
eBtablished maxims of Equity Jurisprudence — ^that a person maTriTig any 
payment to an executor or administrator (except under very specif cir- 
<^ttataaoes) ii^ never bound to see to the application of the money paid. 
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yioiifily made by him in the capacity of solicitor to a certain 
society ? The facts were as follows : — 

In August^ I860) Smalhnan deposited with the Bank of 
Ireland the title deeds to certain premises, by way of equit- 
able mortgage^ to secure the repayment of £1^000^ accom- 
panied by a letter which was registered. In December^ 1860^ 
Smallman negociated a loan with the Scottish Amicable Life 
Assurance Sodety^ on the secarity of other lands. In this 
transaction a person called Atkinson acted as the solicitor 
of the Society, and made registry searches against Smallman^ 
which disclosed the existence of the equitable mortgage. 
In November, 1862, Smallman mortgaged to Atkinson certain 
lands, including those, the title deeds to which had been 
deposited with the Bank of Ireland, to secure the repayment 
of £3,400. . 

Held, that under these circumstances the dealings of 
Atkinson as solicitor to the Scottish Amicable Life Assurance 
Society did not, as against the Bank of Ireland, affect him 
with notice of the equitable mortgage. 

But the greater number of recent decisions have re- 
ference to the subject of notice to trustees as constituting 
a title in an assignee or incumbrance to an equitable 
chose in action. Since the cases of Dearie y. Hall and 
Loveridge v. Cooper (reported together) 3 Russell 1, it has 
been an established principle in equity jurisprudence that a 
second incumbrancer upon equitable property, who has given 
notice of his title to the trustees of the property, is preferred 
to a prior incumbrancer who has omitted to give the like 
notice of his title to the trustees, for the notice is an effectual 
protection against any subsequent dealing on the part of the 
trustees. This rule applies to personal property only, and 
not to real property, Rooper v. Harrison^ 2 K. aiid J. 86; 
nor to trust stock which is in equity of the nature of real 
estate. Re Carew's Estate, 16 TV. R. 1077. 

But in what manner and to whom ought notice to be given 
in order to be sufficient for the purpose we are ccawclew^ ^ 
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The following cases will assist us in giving an answer to 
these questions. 

In JEx parte Xiekardson, I Mont, and Ch« 43, which was 
decided in 1839^ Miss Anne Richardson lent her brother, 
Mr. Richardson, £1,800, upon the security of two shares in a 
German mining company, which he deposited with Miss 
Richardson as a security for the £1,800 advanced, with a 
memorandum in writing in the following words: '^Shares 
in German mines, the property of Miss Richardson." Mr. 
Richardson afterwards became bankrupt, and Miss Richard- 
son filed a petition praying that she might be declared 
equitable mortgagee of the shares. It appeared from the 
evidence that the bankrupt had in conversation mentioned the 
fact of the deposit to Mr. Barnard Hebeler, one of the directors 
o( the company ; and, on a subsequent day, at a meeting of 
directors, the fact of the deposit was mentioned by Mr. 
Hebeler. The declaration of insolvency was filed the same 
evening. 

It was held that the conversation with Mr. Hebeler was 
sufficient notice to the company, and the petitioner was 
accordingly declared equitable mortgagee of the shares in 
question. 

In the North British Insurance Company v. Hallet, 7 Jur. 
N. S. 1263, 9 W. R., 830 (decided in 1861), a Mr. F. H. 
Thomson in 1834, insured his life with the North British 
Insurance Company for £2,500, and subsequently on his 
marriage assigned the policy of insurance to the trustees of 
his marriage settlement for the benefit of his wife and children. 
Prior to and at the time of the settlement and marriage, and 
down to the year 1849, Mr. Mark Boyd (an intimate friend 
of Mr. F. H. Thomson) was the resident director of the 
London Board of the above-named company, and as such 
resident director it was part of his duty to receive notices 
in respect of the assignment of policies. More than once 
before 1849, Mr. F. H. Thomson had infomied Mr. Boyd of 
the assignment of the policy to trustees for the benefit of his 
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wife and family, Mr. Bojd^ however^ did not commnmcate 
the circumstance to any other member of the direction or the 
society, nor did he make any entry in writing of such notice 
in the books of the company. In June 1853, Mr. Thomson 
became bankrupt, and in July 1853, the then trustees of his 
marriage settlement gave formal notice to the company of 
the assignment of the policy. On Mr. Thomson's death 
in 1860, the question arose, who was entitled to the payment 
of the policy monies ? The assignees in bankruptcy claimed 
the payment, on the ground that no effectual notice had 
been given to the office of the assignment of the policy to 
the trustees. The trustees on the other hand contended 
that the notice given to Mr. Boyd by Mr. Thomson was 
sufficient to give them (the trustees) priority. The question 
turned upon Mr. Boyd's evidence, which was. to the effect 
that he considered the notice given to him by Mr. Thomson 
as given to him in his official character as resident director 
of the company. He could not remember why he did not 
send notice of it to the head office. 

It was argued on the part of the assignees in bankruptcy 
that the notice given by Mr. Thomson was insufficient on the 
following grounds : — (1.) It ought to have been given by the 
trustees, not by the settlor. (2.) It was given to an officer 
of the Company whose office was temporary. (3.) The 
notice was not communicated to any other officer of the 
company, and would therefore cease to be operative when 
Mr. Boyd retired. (4.) The notice ought to have been 
entered in the books of the Company, (5.) The unporro- 
borated evidence of one witness as to what took place so long 
ago ought to be received with suspicion. 

The Master of the Bolls, however, was of opinion that, 
(1.) assuming the notice to be a good notice, no misconduct 
or laches on the part of the resident director could affect 
the rights of the person giving the notice; (2.) that the 
notice was in fact sufficient, seeing that, though not in writing 
it was made formally to the person appointed by the company 
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ix> receive euch notice^. Had Mr. Boyd been interested in 
the assignment of the policy ; or again, had the notice been 
made in casual conversation, it appears that the Master o 
the Bolls would have held it to be ineffectual. 

In Edwards v. Martin^ L. R,, 1 Eq,, 121, a person named 
Grlenn assured his own life in two insurance compjinies, the 
Victoria Life Assurance Company and the Britannia Com- 
pany ;~ and afterwards deposited the policies with the defen- 
dants, who were bankers in Lombard Street, in order to 
secure a debt due from him. He afterwards became bankrupt 
and died, and the plaintiffs were his assignees. The Secre- 
tary of the Victoria Company gave evidence that a verbal 
notice would not be recognized by the Company; that a notice 
to be recognized, and to be of any avail or protection, must 
be in writing ; that up to, and for a lon^ time after, the 
bankruptcy, Glenn appeared by the books of the Company 
to be the absolute owner of the policy. He recollected how- 
ever, having heard Glenn mention, in conversation, that the 
policy was in the hands of his bankers ; but the statement 
was a merely casual one in the course of conversation. The 
secretary of the Britannia Company gave similar evidence. 

Under these circumstances V. C. Stuart held that no 
sufficient notice of the deposit had been given to the Com- 
panies concerned, and that therefore the right of the bank- 
^pt's assignees to the proceeds of the policies had not been 
displaced. 

In Ex parte the Agra Bank {^Limited) re Worcester ^ L. E. 
3 Ch. App. 555, 16 W. R. 879, Mr. J. R. Worcester 
deposited with the Agra Bank. the certificates of various 
shares, among which were 400 fully paid up shares in a 
company called the San Pedro del Monte Silver Mining 
Company, by way of security for the repayment of £1,300 
advanced by the bank. At the same time he handed over 
a blank transfer of the shares. On August 26, 1867, 
Mr, Worcester became bankrupt. At that time the shares 
in question still stood in Mr. Worcester's name in the books 
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of the company^ the transfer not haying been regi&tered 
therein, nor any notice of the transaction given by the bank 
to the company. It appeared, however, that in the year 
1867, before the bankruptcy, the directors of the company 
were engaged in making inquiries as to the shares of persons 
who were defaulters to the company. In the course of those 
inquiries it came to the knowledge of the directors, through 
the verbal information of Mr. Worcester, that the 400 shares 
in question had been pledged to the Agra Bank. Was this 
information then sufficient to affect the Company with notice? 
Under these circumstances Mr# Commissioner Winslow held 
that the shares in question were in the order and disposition 
of the bankrupt at the time of the bankruptcy, and therefore 
belonged to the assignees. 

But on appeal from this decision the Lords Justices held 
it to be immaterial in what manner the directors became 
acquainted with the fact of the transfer, provided they did 
so become acquainted ; and accordingly held that they had 
effectual notice of the transfer, on the ground that the directors 
would not, with the knowledge which they had, have been safe 
in permitting any dealing with the shares. 

In Lloi/d V. Banks, L. R. 3 Ch. App. 488, Mr. T. Lloyd, 
being entitled to a certain interest in a trust fund of which 
R. W. Banks was trustee, presented his petition in insolvency 
on January 19, 1H59, and on the 22nd the usual vesting order 
was made. In November, 1861, he mortgaged his interest to 
Mark Shephard, and in March following the usual notice 
of the mortgage was given by Mr. Shephard to Mr. Banks* 
No formal notice of the proceedings in insolvency was givefl 
to Mr. Banks until February, 1864; but he stated that he 
had read in a newspaper of February 16, 1859, a notice that 
Mr. Lloyd's petition in insolvency for discharge would com© 
on to be heard on the 4th of March. From that time he 
had dwelt with Mr. Lloyd on the footing of the insolvencjr 
being a fact, and had not paid him his annuity. 

Under these circumstances Lord Chancellor Cairns reversing 
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the decision of the Master of the Rolls (reported L. B. 4 Eq« 
225) held that the trustees' knowledge of the insolvency 
from the advertisement of the newspaper, especially when 
coupled with the fact that he had practically acted upon the 
information so gained, constituted notice sufficient to give 
the assignee in insolvency priority over the subsequent mort- 
gagee. 

In giving judgm^bt in this case Lord Oaims observed 
(p. 490.)— 

"There is no doubt, with regard to property of the kind in 
question here, that an equitable incumbrancer, if he has any regard 
for his own interests — any desire to make his position secure — will 
take verj good care himself to give direct and distinct notice, and 
that in writing, to the tt-ustees of the property on which he has 
obtained his incumbrance ; and if he does not do that, he will be at 
very great peril^ because he will have \a encounter, first, the danger 
of the trustee being left in entire ignorance of the security, and next, 
if he attempts to prove knowledge of the trustee aliunde^ the 
difficulty which this Court will always feel in attending to what are 
called casual conversations, or in attending to any kind of intimation 
which will put the trustee in a less favourable position as regards 
his mode of action tha? he would have been in if he had^ got clear 
and distinct notice from the incumbrancer. At the same time I am 
bound to say that I do not think it would be consistent with the 
principles upon which this Court has always proceeded, or with the 
authorities which have been referred to, if I were to hold that under 
no circumstances could a trustee, without express notice from the 
incumbrancer, be fixed Ifith knowledge of an incumbrance upon the 
fund of which he is the trustee so as to give the incumbrancer the 
same benefit which he ^bald have had if he had himself given 
notice to the trustee. It must depend upon the facts of the case ; 
but I am quite ptrepored to say that I think the Court would elpect 
to find that those who alleged that the trustee had knowledge of the 
incumbrance had made it out, not by any evidence of casual conver- 
sations, much less by any proof of what would only be constructive 
notice — but by proof that the mind of the trustee hcts in iome way 
been brought to an intelligent apprehension of the nature of the 

y2 
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incumbrance -which has come upon the property^ so that a reasowMe 
fRan, or an ordinary man of business, would act upon the infomuOion 
and would regulate his conduct by it in the execution of the trust" 

In Be Brown's Trusts, L. R. 5, Eq. 88, decided November 
15, 1867, William Brocklebank, being entitled to a certain 
interest in a trust fund, became insolvent in 1838. In the 
schedule of his assets filed under the insolvency he inserted 
such interest. No formal notice of the insolvency was given 
to the trustees of the fund, but the solicitor to the trustees, as 
being one of the creditors of the insolvent, knew of the 
insolvency. In 1844, William Brocklebank assigned his 
interest in the trust fund to Mr. Burkitt, and in 1849 mort- 
gaged it to Mr. Boston, the petitioner in the case. Formal 
notice of these deeds was given to the trustees of the fund. 
The question was, whether the indirect notice to the 
trustees of the fund through their solicitor was sufficient to 
give priority to the assignee in insolvency. 

Held by Sir K. Malins that it was not. 

" The true principle," said His Honour, " on which questions of 
priority depend is, that it is incumbent on all persons dealing with 
choses in action to do all that is in their power to perfect their 
title, and they do not do so unless they give notice to the persons 
in whose hands such property is. 1 think these questions of notice 
should not be left open to speculation, but that formal notice should 
be required, otherwise indirect notice might be alleged, raising most 
embarrassing questions, which should be avoided." 

And His Honour quoted with approval the decision of the 
Master of the Rolls in Lloyd v. Banks, L. R. 4, Eq. 222, 
15 W. R., 1006 (since reversed on appeal L. R., 3 Ch., 
App. 488, 16 W. R., 988). 

However sound in themselves may be the grounds of the 
Vice-Chancellor's decision, it is hardly likely that it would 
be upheld now that the decision in Lloyd v. Banks has 
been reversed on appeal. 
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On the question, then^ as to the manner in which notice 
ought to be given in order to protect an incumbrancer, the 
principle which appears to be established by the general ten- 
dency of recent decisions is that enunciated by Lord Cairns in 
Lloyd V. Sanks, that notice will be held to have been given 
to a trustee, if it be proved that the mind of the trustee has 
been brought to an intelligent apprehension of the incum- 
brance which has come upon the property, so that a reasonable 
man, or an ordinary man of business, would act upon the infor- 
mation, and would regulate his conduct by it in the execution 
of his trust. 

With regard to the question ^* To whom ought notice to be 
given t " in addition to the cases above cited, we may refer to 
Ex parte Boulton in re Sketchley^ 1 De Gex and Jones 163, de- 
cided by the Lords Justices in 1857. In that case a holder of 
shares in a railway company was one of the secretaries of the 
company. He borrowed money on a deposit of the certificates 
of the shares, but no further notice of the deposit was given to 
the company. He afterwards became bankrupt. The Lords 
Justices reversing the decision of the Commissioaer in Bank- 
ruptcy, held, in spite of the official position of the bankrupt in 
the company, that sufficient notice of the transaction had not 
been given to the company, the notice which the bankrupt 
had, not being notice to him in his character of secretary, but 
ux his character of shareholder only. 
In giving judgment Lord Justice Turner observed : — 

" It is the duty of the person by whom or on whose behalf the 
i^otice is given, to take care that it reaches the person who has the 
control of the property which it affects ; and this, I think, cannot 
be said to be done where, there being other and more effectual 
means of giving the notice, it has been given only to a person who 
has an interest in withholding it." 

The shares in question were, therefore, held to be in the 
orfer and disposition of the bankrupt with the consent of the 
leader. See also Brown v. Savage, 4 Drewry, 635. 
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of December, all in the year 1866) during the prayer of coDsecrar 
tion in tlie Order of the Administration of the Holy Communion 
elevated the paten above his head and permitted and sanctioned 
such elevation, and taken into his hands the cap and elevated 
it above his head during the prayer of consecration aforesaid, 
and permitted and sanctioned the cup so to be taken and elevated, 
and knelt or prostrated himself before the consecrated elements 
during the prayer of consecration, and permitted and sanctioned 
such kneeling or prostration by other clerks in holy orders ; now, 
the same is in part untruly pleaded, for the party proponent 
alleges that, while he admits that the said Alexander Heriot 
Mackonochie did on the said two Sundays and on Christmas-day, 
during the prayer of consecration, kneel and sanction kneeling by 
other clerks before the Lord's table, he denies that the said party 
did on the said two Sundays and on the said Christmas-day kneel 
or prostrate himself before the consecrated elements, or permit and 
sanction such kneeling or prostration by other clerks in holy orders, 
ns in the 3rd article pleaded. And he further alleges that while 
he admits that he did on the said two Sundays and Christmas-day, 
in the said 3rd article mentioned, elevate and sanction the elevation 
by other clerks of the paten and cup above his head, as is in tbe 
said 3rd ai*ticle pleaded, yet that such elevation of the paten and 
cup has been wholly discontinued by the said Alexander Heriot 
Mackonochie during the administration of the Holy Communion 
ever since the said 30th of December, 1866, and long prior to the 
institution of this suit. That such practice was discontinued in 
consequence of legal advice, and in compliance with the expressed 
wish of the Lord Bishop of the diocese of London and with a 
resolution of Convocation, as was well known to the promoter of 
this suit before he instituted the same.' Before turning to the 
evidence in support of this charge, it will be proper to consider 
a preliminary objection which was taken to the articles, and to 
the letters of request and citation by which they were preceded. 
It was said that, although the articles alleged that the respondent 
' knelt or prostrated himself before the consecrated elements during 
the prayer of consecration,' the letters of request and citation were 
for ' bowing, kneeling, or prostrating himself before the consecrated 
elements during or after the prayer of consecration.' It was con- 
tended that the citation showed no offence, for it might be taken, 
as in an indictment, in the sense most favourable to the accused, 
and as not affirming more than that he bowed after the prayer of con- 
secration, which, it was said, would or might be innocent. And 
the articles, it was argued, by omitting this alternative, wero a 
departure from the citation. To this it might be sufficient to reply 
that the objection taken to this citation — ^a citation which it is not 
disputed does contain other charges cognizable by the Ecclesiastical 
Court, is an objection of a strictly technical character, and one 
which would be waived by the appearance of the respondent as 
he did appear, without protest, and by praying for articles. But, 
passing from this, it is to be observed that the supposed analogy 
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on July 23rd, 1826, he married Margaret, fiecond daughter 
of the Bev. Andrew Bell, of Kilduncan, Minister of Crail, 
in the county of Fife. Very soon after being called, Mr. 
IVf arshall obtained a large share of business, the departments 
in which his advice was most sought being mercantile and 
feudal law. In the latter department, indeed, his profound 
erudition and patient research in the not very inviting details 
of the system regulating Scotch land rights, led to his attain- 
ing an extent of practice, particularly as a chamber counsel, 
almost without precedent at the Scotch Bar. He thus 
gradually attained such a position among his brethren, that, 
in 1852, on the appointment of the late Lord Anderson to the 
office of Lord Advocate and his vacating the office of Dean 
of f^aculty, he was unanimously selected by the Bar to be 
their Dean. This has always been regarded as the proudest 
distinction to which any Scotch advocate can attain; con- 
ferring, as it does, the presidency of the Faculty, and being 
bestowed by the suffirages of those who are best able to judge 
of the qualities which have merited and which can adorn such 
a distinguished position. Mr. Marshall did not long, however, 
occupy the Chair of the Faculty, having been elevated to 
the Bench in the close of 1852, by the Government of Lord 
Derby, when, according to custom, he adopted as his title 
the name of his property, and took his seat as Lord Curriehill. 
On the Bench as at the Bar his great industry and nice 
conscientiousness had their appropriate reward in the respect 
with which his opinions were invariably received by his 
brethren and by the profession, and in the affection and 
regard which he inspired among all with whom he came in 
contact. He did not in his success forget the d^ys of his 
youthful struggles, and the encoui-aging courtesy with which 
he listened to arguments from the youngest advocates, whep 
with the nervousness of unaccustomed effort they made their 
earliest appearances in court, won for him, we know, the 
gratitude of many a young man, now advancing to high 
position in his profession. 
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In, 1853, hiB attainments in mercantile law led to ba 
appointment as one of the Royal Commissioners on tlie 
assimilation of the law of the United Kingdom. As the only 
purely Scotch lawyer on that commission he may be regarded 
as the representative of Scotland in its deliberations ; and the 
fruit of its labours, the Mercantile Law Amendment Acts of 
•the different countries, is a proof of the wisdom and modera- 
tion of the resolution of the Commission to assimilate by 
selecting the best points in the laws of each, and not by the 
rougher and less troublesome method which other lisiw re- 
formers have frequently recommended, of imposing wholesale 
upon the smaller country the legal peculiarities of the larger. 

One subject of very great importance to the mercantile 
law, occasioned much division of opinion among the members 
of the Commission. We mean the proposal to legalise part- 
nerships with limited liability. The majority, with whom 
Lord Curriehill concurred, reported against the proposal, and 
the document in which he gives the reasons for his opinion 
will be found in the report of the Commission, and is well 
deserving of the study of all who desire to see an exhaustive 
statement of the argument on the subject. The opinion of 
the Commission, it is well known, failed to convince the 
country that the change which had been so clamorously de- 
manded would be a dangerous one, and the Legislature passed 
an Act establishing the principle of partnership with limited 
liability. It is probably yet too soon to pronounce authorita- 
tively whether the experiment will prove ultimately successful, 
but the long train of disasters which has marked the com- 
mencement of the system, has shown that the dangers which 
were anticipated were in no sense chimerical, and has fully 
justified the tepugnance which so many eminent lawyers felt 
at recommending a step which they saw A^ould be so full of 
hazard. 

In 1863, as President of the Jurisprudence Department of 
the Social Science Association, which met that year in 
Edinburgh, Lord Curriehill delivered an address on ^^Land 
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as a Subject of Commerce/' which contained many valuable 
suggestions for the improvement of the law as to real rights, 
which it is hoped may ere long be given effect to. 

In public life Lord Curriehill while at the Bar was no 
violent politician. At the same time, he was steadily attached 
to Conservative politics in State, while in Church matters 
he was a warm adherent and an office-bearer of the Church of 
Scotland. 

While still at the Bar he had purchased' the estate of 
Curriehill, about seven miles from Edinburgh, and the con- 
genial pursuits of a country gentleman which its possession 
enabled him to enjoy, formed the chief recreation of the last 
twenty years of his life. It was there, among the pleasant 
walks and verdant lawns, the result of his own fine taste in 
adapting the embellishments of the landscape gardener to the 
natural beauty of the situation, with the great city the scene 
of his labours and of his success filling the nearer prospect, 
and the shores of Fife, with which he had so many pleasant 
associations, seen bounding the shining Frith beyond, — ^that 
amidst the affections of his family and the congenial society 
of loving friends he unbent his mind from the severer toils of 
his arduous profession. It was there that when declining 
health, the result of a too conscientious application to the 
labours of his office, warned him in October last that his time 
for work was getting over, it was fondly hoped he might 
enjoy a quiet evening to his days. But it was otherwise 
ordered, and in a few short weeks after he had tendered his 
resignation he gently fell asleep, and was laid beside the 
partner of his life, who scarcely two years before had preceded 
him to the tomb. His memory will long be green among his 
sorrowing relatives and friends ; and it will only be when 
Scotch law is a thing gone from the memory of lawyers, that 
among them the name of Lord Curriehill will be forgotten. 
His career may well encourage younger lawyers to steady 
perseverance, as it proves that good abilities, cultivated with 
unwearied industry, and accompanied with high principle 
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and Mr. James said he considered the lighted candles * part 
of llie symbolical decoraliou of the altar.' If it were nec^ea- 
sary to decide which of these views is correct, their Lordships 
would feel disposed to agree with the Dean of the Arches, that 
however candles and candlesticks may jser 5^ he looked upon as a 
part of the ftirniture or ornaments of the church, taking the word 
ornaments in the larger sense assigned to it by this committee in 
Westerton v. Liddell (Moore, p. 156), yot the lighting of the eandles, 
and the consuming them by burning throughout, and wiih referettee 
to a service in which they are to act as symbols and illustrations, id 
itself either a ceremony, or else a ceremonial act forming part 
of a ceremony, and making the whole ceremony a different one 
from what it would have been had the lights been omitted. The 
Council of Trent (22nd session, 5th chapter), De Misete Cemmoniis 
ei RitibtUj says, ' Cerenumias item adhihuit ut mysticas benediciiones^ 
luminOy tkymiamata, vestes, aliaque multa.* Dr. Donne also in his 
sermons (p. 80, fol. ed. 1650), writing in support of the use of 
these lights, calls it a ceremony. He says, ' It is in this ceremonj 
of lights as it is^ in other ceremonies.' There is a clear and 
obvious distinction between the presence in the church of things 
inert and unused, and the active use of the same things, as a part of 
the administration of a sacrament or of a ceremony. Incense, 
water, a banner, a torch, a candle and candlestick, may be parts of 
the furniture or ornaments of a church ; but the censing of persons 
and things, or, as was said by the Dean of the Arches, the bringing 
in incense at the beginning or during the celebration, and remov- 
ing it at the close of the celebration of the Eucharist, the sym- 
bolical use of water in baptism, or its ceremonial mixing with the 
sacramental-wine ; the waving or carrying the banner; the lighting, 
cremation, and symbolical use of the torch or candle ; these acts give 
a life and meaning to what is otherwise inexpressive, and the act must 
be justiHed, if at all, as part of a ceremonial law. If the use of 
lighted candles in the manner complained of be a ceremony or 
ceremonial act, it might be sufficient to say that it is not — ^nor is any 
ceremony in which it forms a part — among those retained in the 
Prayer-book, and it must therefore be included among those that 
are abolished, for the Prayer-book, in the Preface, divides all 
ceremonies into these two classes; those which are retained are 
specified, whereas none are abolished specifically or by name ; but it 
is assumed that all are abolished which are not expressly retained. 
Passing however from this, the use of lighted candles, if a ceremonial 
act or part of a ceremony, would be prohibited by Queen Eliza- 
beth's Act of Uniformity, sect. 4, which is now applicable to the 
present Prayer-book, and which makes it penal to use any other 
rite, ceremony, order, form, or manner of celebrating the Lord's 
Supper . . . than is mentioned and set forth in the said book; 
and any prior authority for the practice, from usage or otherwise, 
would be avoided by sect. 27, which enacts that * all laii^s, statates, 
and ordinances, whereby any other service, administration of sacra- 
"lents, or Common Prayer, is limited, established, or set forth to be 
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used within this realm, shall from henceforth be utterly void and of 
none effect. As to the argument that the use complained 
of is at most only part of a ceremony, their Lordships are 
of opinion that when a part of a ceremony is changed, the in^^ 
tegrity of the ceremony is broken^ and it ceases to be the same 
ceremony. The learned judge of the Arches Court was of 
opinion that these lights were ordered by injunctions having statu- 
table authority, which injunctions had not been directly repealed 5 
that they were primitive and Catholic in their origin, evangelical in 
their proper symbolism, purged from all superstition and novelty by 
the very terms of the injunction which ordered their retention in the 
Church, and that., therefore, it was lawful to place them on the holy 
table during the time of the Holy Communion ' for the signification 
that Christ is the yery true light of the world.' The authorities 
cited show beyond all doubt the very ancient and general use in the 
Church of these symbolical lights ; and the injunction to which the 
learned judge refers is the third of those issued, a.d. 1547, in the 
first year of the reign of King Edward VI. By this it was ordered 
that images should be taken down and destroyed, and that spiritual 
persons should suffer no torches and candles to be set afore any 
image picture, but only two lights upon the high altar, before the 
sacrament^ which, for the signification that Christ is the yery true 
light of the world, they should suffer to remain. It would deserve 
consideration how far under any circumstances this injunction could 
now be held operative, having regard to the words * upon the high 
altar, before the sacrament,' and to the distinction pointed out by 
this committee in Westerton v. Liddell, (Moore, 176-1 84), and Parker 
V. Leach (2 Moore, N. S., 199), between the sacrificial altar and the 
communion table. But without dwelling on this, and without stop- 
ping at this place to inquire into the nature of the authority under 
which the injunctions of 1547 were issued, their Lordships are clearly 
of opinion that the injunction in question, so far as it could be taken 
to authorise the use of lights as a ceremony or ceremonial act, was 
abrogated or repealed by the Act 1 Eliz., c. 2, particularly sect. 27 
ipready mentioned, and by the present Prayer-book and Act of 
Uniformity, and that £he use of lighted candles, viewed as a ceremony 
or ceremonial act, can derive no warrant from that injunction. 
Reference was made in the argument for the respondent to a consti- 
tution of the Council of Oxford, under Walter, Archbishop of Can- 
terbury, A.D., 1322. That constitution is in these words : — * Tempore 
quo missarnm solennia peraguntur, accendentur dua; candelse, vel ad 
minus una; ' and is apparently a repetition of the earlier constitution 
of A.D. 1222 (Wilkins Concilia, vol. 1, p. 595) :— 'Tempore quo 
missarum solennia peraguntur, accendentur duse candelse, vel ad 
minus una cum lampade.' As to these constitutions it is sufficient to 
say that, in their Lordships' opinion, they must be taken, if of force 
at the time of passing of any of the Acts of Uniformity, to have been 
repealed by those Acts. It reinains to be considered whether the use 
pf these two lighted candles can be justified as a question of * orna- 
ments ' according to the definitioti of that term already referred to. 

z 2 
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It was in this sense that the argument for the respondent appeared 
to prefer to regard them ; and the learned judge of the Arches Court 
also, although, at the earlier part of his judgment he had stated that 
the matters complained of before him must be considered as * cere- 
monies/ appears ultimately to have applied to the use of the lighted 
candles the law or rubric as to ornaments. The rubric or note as to 
ornaments, in the commencement of the Prayer-book, is in these words: 

* And here it is to be noted that such ornaments of the church and of 
the ministers, thereof, at all times of their ministration, shall be retained 
and be in use as were in this Church of England, by the authority of 
Parliament, in the second year of the reign of King Edward the 
Sixth.' The construction of this rubric was very fully considered 
by this committee in the case of Westerton v. Liddell already 
referred to ; and the propositions which their Lordships understand 
to have been established by the judgment in that case may thus be 
stated : 1. The words 'authority of Parliament ' in the rubric, refer 
to and mean the Act of Parliament 2 & 3 Ed. 6, c. 1, giving Parlia- 
mentary effect to the first Prayer-book of Edward VI., and do not 
refer to or mean canons or royal injunctions, having the authority of 
Parliament made at an earlier period, Moore, p. 160. 2. The term 

* ornaments ' in the rubric means those articles, the use of which 
in the services and ministrations of the Church, is prescribed by 
that Prayer-book, ibid, p. 156. 3. The term ornaments is confined 
to these articles, ibid, p. 156. 4. Though there may be articles 
not expressly mentioned in the rubric the use of which would not be 
restrained, they must be articles which are consistent with, and 
subsidiary to, the services; as an organ for the singing, a credence 
table from which to take the sacramental bread and wine, cushions, 
hassocks, &c., ibid p. 187. In these conclusions, and in this con- 
struction of the rubric their Lordships entirely concur, and they go 
far, in their Lordships' opinion, to decide this part of the case. The 
lighted candles are clearly not * ornaments ' within the words of the 
rubric, for they are not prescribed by the authority of Parliament 
therein mentioned, namely, the first Prayer-book ; nor is the injunc- 
tion of 1547 the authority of Parliament within the meaning of the 
rubric. They are not subsidiary to the service, for they do not aid 
or facilitate — much less are they necessary to — the service ; nor can 
a separate and independent ornament, previously in use, be said U^ he 
consistent with a rubric which is silent as to it ; and which by neces- 
sary implication abolishes what it does not retain. It was strongly 
pressed by the respondent's counsel that the use of lighted candles 
up to the time of the issue of the first Prayer-book was clearly 
legal ; that the lighted candles were in use in the Church in the 
second year of Edward VI. ; and that there was nothing in the 
Prayer-book of that year making it unlawful to continue them. AH 
this may be conceded, but it is in reality beside the question. The 
rubric of our Prayer-book might have said : those ornaments shall 
be retained which were lawful, or which were in use, in the second 
year of Edward VI., and the argument as to actual use at the time, 
^nd as to the weight of the injunction of 1547, might in that case 
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have been material. But the rubric, speakiog in 1661, more than 

100 years subsequently, has, for reasons which it is not the province 

of a judicial tribunal to criticise, defined the class of ornaments to be 

retained by a reference, not to what was in use defacto^ or to what 

was lavvful in lj^46, but to what was in the Church by authority of 

Parliament in that year ; and in the Parliamentary authority which 

this committee has held, and which their Lordships hold, to be 

indicated by these words, the ornaments in question are not found to 

be included. Their Lordships have not referred to the usage as to 

lights during the last 300 years ; but that they are of opinion that 

the very general disuse of lights after the Reformation (whatever 

exceptional cases to the contrary might be produced), contrasted with 

their normal and prescribed use previously, affords a very strong 

contemporaneous and continuous exposition of the law upon the 

the subject. Their Lordships will, therefore, humbly advise her 

Majesty that the charge as to lights also has been sustained, and that 

the respondent should be admonished for the future to abstain from 

the use of them, as pleaded in these articles. All the charges against 

the respondent having been thus established, their Lordships see no 

reason why the usual consequence as to costs should not follow \ and 

they will advise Her Majesty that the respondent should pay to the 

appellant the costs in the court below, and of this appeal. 
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nectton with the charge as to the elevation of the sacrament, and 
that the charge of kneeling was only an aggravation of tbat of 
elevation, which had heen discontinued. This, no doubt, is so ; but 
the kneeling under the circumstances described, being itself, as their 
Lordships think it is, a violation of the rubric, they do not think 
that the judgment of the court should the less be passed upon it 
because the other part of the charge — namelj, that as to the elevation 
•—is no longer resisted. It only remains, on this part of the case, 
to advert to the very learned and elaborate judgment of the Dean 
of the Arches. That learned judge states that the rubric does not 
give precise directions that the celebrant should kneel at the times 
when it appears that the respondent does kneel ; that he is far from 
saying it is not legally competent to him to adopt this attitude of 
devotion ; and that it cannot be contended that at some time or other 
he must not kneel during the celebration, although no directions as 
to his kneeling at all are given by the rubric. Their Lordships, 
however, think, as they read the rubric, that directions as to the 
celebrant kneeling at a particular time of the celebration — namely, 
when he himself receives the Sacrament — are given, and at the same 
time when it appears that the respondent kneels — namely, during 
the prayer of consecration — the directions in the rubric are precise 
that ho should stand and not kneel. The learned judge further 
observes that if Mr. Mackonochie has committed any error in this 
respect, it is one which should not form the subject of a criminal 
prosecution, but belongs to the category of cases which should be 
referred to the bishop. This category the learned judge had 
previously defined to be — * Things neither ordered nor prohibited 
expressly or by implication, but the doing or use of which must be 
governed by the living discretion of some person in authority.' 
And as to cases in this category, the learned judge considered that, 
according to the preface to the Prayer-book, the ^parties that 
doubt or diversely take anything should always resort to the bishop 
of the diocese.' Their Lordships do not think it necessary to 
consider minutely the cases to which, or the manner in which, this 
direction in the preface to the Prayer-book is applicable, inasmuch 
as in their opinion the charge against the respondent, with which 
they are now dealing, involves what is expressly ordered and pro- 
hibited by the rubric, and is, therefore, a matter in which the bishop 
could have no jurisdiction to modify or dispense with the rubrical 
provisions. On the whole, their Lordships are of opinion that the 
charge against the respondent of kneeling during the prayer of 
consecration has been sustained, and that he should be admonished, 
not only not to recur to the elevation of the paten and the cup as 
pleaded in the 3rd article, but also to abstain for the future from 
kneeling or prostrating himself before the consecrated elements 
during the prayer of consecration, as in the same article also pleaded. 
The other charge involved in this appeal is that of using lighted 
candles on the communion table during the celebration of the Holy 
Communion, when such candles are not wanted for the purpose of 
of giving light. This charge is contained in the 5th and 6th 
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articles, which are as follows : — ' 5th. That the said Alexander 
Heriot MackoDochio has, in his said charch, and within two 
years last past, to wit, on Sunday December 23, on Christmas- 
day last past, on Sunday December 30, all in the year of our Lord 
1866, and on Sunday January 13, in the year of our Lord 1867, 
used lighted candles on the communion table during the cele- 
bration of the Holy Communion, at times when such li<;htod 
candles were not wanted for the purpose of giving light, and per- 
mitted and sanctioned such use of lighted candles. 6th. That the 
use of such lighted candles is an unlawful addition to and variation 
from the form and order prescribed and appointed by the said 
statutes, and by the said Book of Common Prayer, and administration 
of the sacraments and other rites and ceremonies of the Church, and 
is contrary to the said statutes and to the 14th, 36th, and 38th of 
the said constitutions and canons.' The responsive pica of Mr. 
Mackonochie, on this head, is as follows : * 5th. Whereas, it is 
pleaded in the 6th article that the said Alexander Heriot Mackonochie 
has, in his said church, and within two years last past, to wit, on 
Sunday, December 23, on Christmas-day last past, and on Sunday 
December 30, all in the year of our Lord 18d6 ; and on Sunday, 
January 13, in the year of our Lord 1867, used lighted candles on 
the communion table during the celebration of the Holy Communion, 
at times when such lighted candles were not wanted for the purpose 
of giving light, and permitted and sanctioned such use of lighted 
candles. Now the same is in part untruly pleaded, for the party 
proponent alleges that on the said three Sundays and Christmas-day, 
in the said 6th article mentioned, the said lighted candles were not 
placed on the communion table, but upon a narrow moveable ledge 
of wood resting on the said table, and that the said candles were so 
placed and kept lighted, not during the celebration of the Holy 
Communion only, as falsely suggested in the said 5th article, but 
also during the whole of the reading of the communion service, 
including the Epistle and Gospel, and during the singing after the 
reading of the Nicene Creed, and during the delivery of the sermon. 
6th. That he denies that the use of such lighted candles is an 
unlawful addition to and variation from the form and order pre- 
scribed and appoitited by the said statutes, and by the said Book 
of Common Prayer and administration of the sacraments and other 
rites and ceremonies of the Church, and is contrary to the said 
statutes, and to the 14th, 36th, and 38th of the said constitutions and 
canons as in the said 6th article alleged.' The facts, therefore, on 
this part of the case, appear to be that the respondent uses two lighted 
candles during, with reference to, and as an accompaniment of, the 
communion service, and not for the ordinary purpose of giving 
light, and that these candles are placed on a ledge of wood which 
is placed on the communion table. The Dean of the Arches 
seems to have considered that all the practices complained of 
before him, including this use of lighted candles, were cere- 
monies. The respondent, in the argument of his counsel at the 
bar, appeared to prefer to treat the question as one of ornament, 
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legislation of the country. Whether the discussions at the Congresses 
of the Association give all the information which may he desired on 
the different questions brought forward may, perhaps, be doubted, 
but that they form valuable contributions to the true knowledge of 
such matters cannot be denied. They are important also as showing 
the views entertained by large classes of the community on many 
subjects of public interest ; and the reports of them being diffused 
throughout the country by the newspapers and by the annual 
volume of Transactions^ attention is awakened to the various ques- 
tions discussed, further investigation is excited, and the views that 
have been set forth in the different addresses, papers, and speeches, 
are either corrected or corroborate! by those whose knowledge 
qualifies them to give an opinion on such matters. By furnishing 
the means for all this, the Association performs an important func- 
tion in such a community as ours. We can scarcely suppose this 
done in any mode less liable to objection, and with fewer real draw- 
backs, than that adopted by the Social Science Association. If all 
the views propounded are not marked by consummate wisdom, it 
must equally be acknowledged that a tone of moderation and sound 
sense in general characterises the papers and discussions. In reading 
the present volume, it is impossible not to be struck by the obvious 
desire of those whose writings and speeches are recorded, to arrive 
at correct views on the different questions which they treat, and we 
should not be disposed to admit that among the subjects which 
appear to have excited the attention of the Congress, there was a 
single one which cannot be considered as of practical importance, or 
which does not deserve consideration at the present time. 

Our object, however, is not to vindicate the Association, but to 
give some account of the present volume, and especially of that 
portion of it in which our readers are likely to take most interest. 
We have read with much gratification the addresses, papers, and 
discussions connected with the Jurisprudence Department. 

The opening address of Mr. Massey, the President of the 
Department, contains many sound and judicious remarks on the 
subject of law amendment. Mr. Hastings, the Chairman of 
Council, gives a just and candid estimate of the character of Lord 
Brougham as a law reformer. The relation of Brougham to 
Bentham, and the objects at which the former aimed, and the 
means by which he sought to accomplish them, are admirably 
delineated. 

The address of Mr. Vernon Harcourt on International Law is a 
masterly production, and we can recommend it without scruple to 
every one who wishes to know what International Law is, and what 
are the principles on which it is based. Dr. Pankhurst's paper on 
Change of Nationality, and Mr. E. C. Clark's on Private Property 
at Sea, show great ability and knowledge on the subjects of which 
they respectively treat. The discussions on these two questions 
are extremely interesting and will well repay a perusal. We would 
particularly call attention to the speech of Mr. Westlake on the 
latter. We observe that in the Report of the Council, it is stated 
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In, 1853^ his attainments in mercantile law led to his 
appointment as one of the Royal Commissioners on tlie 
assimilation of the law of the United Kingdom. As the only 
purely Scotch lawyer on that commission he may be regarded 
as the representative of Scotland in its deliberations ; and the 
fruit of its labours^ the Mercantile Law Amendment Acts of 
*the diflTerent countries, is a proof of the wisdom and modera- 
tion of the resolution of the Commission to assimilate by 
selecting the best points in the laws of each, and not by the 
rougher and less troublesome method which other law re- 
formers have frequently recommended, of imposing wholesale 
upon the smaller country the legal peculiarities of the larger. 

One subject of very great importance to the mercantile 
law, occasioned much division of opinion among the members 
of the Commission. We mean the proposal to legalise part- 
nerships with limited liability. The majority, with whom 
Lord Curriehill concurred, reported against the proposal, and 
the document in which he gives the reasons for his opinion 
will be found in the report of the Commission, and is well 
deserving of the study of all who desire to see an exhaustive 
statement of the argument on the subject. The opinion of 
the Commission, it is well known, failed to convince the 
country that the change which had been so clamorously de- 
manded would be a dangerous one, and the Legislature passed 
an Act establishing the principle of partnership with limited 
liability. It is probably yet too soon to pronounce authorita- 
tively whether the experiment will prove ultimately successful, 
but the long train of disasters which has marked the com- 
mencement of the system, has shown that the dangers which 
were anticipated were in no sense chimerical, and has fully 
justified the vepugnance which so many eminent lawyers felt 
at recommending a step which they saw A^ould be so full of 
hazard. 

In 1863, as President of the Jurisprudence Department of 
the Social Science Association, which met that year in 
Edinburgh, Lord Curriehill delivered an address on "Land 
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as a Subject of Commerce^" which contained many valuable 
suggestions for the improvement of the law as to real rightSj 
which it is hoped may ere long be given effect to. 

In public life Lord Curriehill while at the Bar was no 
violent politician. At the same time^ he was steadily attached 
to Conservative politics in State^ while in Church matters 
he was a warm adherent and an office-bearer of the Church of 
Scotland. 

While still at the Bar he had purchased' the estate of 

Curriehill^ about seven miles from Edinburgh^ and the con* 

genial pursuits of a country gentleman which its possession 

enabled him to enjoy, formed the chief recreation of the last 

twenty years of his life. It was there^ among the pleasant 

walks and verdant lawns, the result of his own fine taste in 

adapting the embellishments of the landscape gardener to the 

natural beauty of the situation, with the great city the scene 

of his labours and of his success filling the nearer prospect, 

and the shores of Fife, with which he had so many pleasant 

associations^ seen bounding the shining Frith beyond, — ^that 

amidst the affections of his family and the congenial society 

of loving friends he unbent his mind from the severer toils of 

his arduous profession. It was there that when declining 

health, the result of a too conscientious application to the 

labours of his office, warned him in October last that his time 

for work was getting over, it was fondly hoped he might 

enjoy a quiet evening to his days. But it was otherwise 

ordered, and in a few short weeks after he had tendered his 

resignation he gently fell asleep., and was laid beside the 

partner of his life, who scarcely two years before had preceded 

him to the tomb. His memory will long be green among his 

sorrowing relatives and friends ; and it will only be when 

Scotch law is a thing gone from the memory of lawyers, that 

among them the name of Lord Curriehill will be forgotten. 

His career may well encourage younger lawyers to steady 

perseverance, as it proves that good abilities, cultivated with 

unwearied industry, and accompanied with high principle 



348 Notices of New Books. 

ent, that is to say, on the candidate or candidates who have been 
returned. But it is required that the petitioner shall give security to 
the amount of £1,000 for payment of all costs, charges, and expenses. 
The trial of every such petition shall be conducted before a Puisne 
Judge of one of Her Majesty's Superior Courts of Common Law (the 
aggregate number of judges having, for this purpose, been increased 
by three), and shall be tried by him sitting in open court, without a 
jury, and, as the general rule, in the borough or county, the election 
whereat has been impugned. At the conclusion of the trial (at which 
witnesses shall be examined on oath) the judge shall determine 
whether the member whose return or election is complained of, or 
any, or what other person, was duly returned or elected, or whether 
the election was void, and shall certify the same in writing to the 
Speaker, and such determination shall be final to all intents and 
purposes, and shall be carried into execution by the directions of 
the House as to confirming or alteriDg the return, or issuing a writ 
for a new election, as circumstances may require. There is, how- 
ever, a proviso, that if it shall appear to the judge on such trial that 
any questions of law, as to the admissibility of evidence or otherwise, 
require further consideration by the Court of Common Pleas, it 
shall be lawful for him to postpone the grant of his certificate until 
the Court has determined such questions. And where any charge 
is made in the petition of any corrupt practice having been com- 
mitted at the election, the judge shall, in addition, certify as to the 
same, or make any special report such as the occasion may require ; 
in which case the House of Commons may make such order in 
respect of such special report as they shall think proper. And on a 
report by the judge that bribery has been committed, either by a 
candidate (personally, or through an agent with his knowledge and 
consent) or by any other person, the guilty party shall be incapable 
during the next seven years of being elected to and sitting in 
Parliament, and shall also be incapable of being registered, or voting, 
as a parliamentary voter, at any election in the United Kingdom, or 
of holding certain offices, including any municipal or judicial office^ 
or of being appointed j ustice of the peace." 

The last important alteration in the law to which we shall make 
reference is the enlargement of the powers of the County Courts. 
The state of the law, as amended by recent legislation, is admirably 
given by Dr. Stephen in vol. iii. pp. 399-407. He is careful to 
place in a clear light before the reader the growth of legislation on 
this subject, from the first constitution of the County Courts by the 
9 & 10 Vict., c. 96, to the important statute of 30 & 31 Vict., 
c. 142. Dr. Stephen enumerates in detail the subjects on which 
jurisdiction in equity has been conferred upon the County Courts by 
the statute 29 & 30 Vict., c. 99. 

It would be impossible, without entering minutely into details,, to 
notice at any great length this most valuable work. It is one which 
cannot he too highly recommended, not only to the profession, bat 
to the general public. It is a great mistake to act upon the notion 
that the study of law is a matter of interest to lawyers only. There 
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vras xnach more excase for this notion a hundred years ago, when 
Cnglish law was a mass of technicalities and absurdities^ than at the 
present day, when, although the law is not nearly so simple as it 
miglit be, we have yet got rid of the most objectionable character- 
istics of the old system. In order to meet the wants of a complicated 
condition of society, a complicated system of laws is necessary ; and 
it is no just reproach either to the Legislature or to individuals, that 
tliere are very few even of professional lawyers who have mastered 
the details of English law in all its branches. But it is competent 
to any one of average ability to master the leading principles of the 
science of law, and when a person has once mastered those leading 
principles, he is enabled, without much difficulty, to apply those 
principles to particular cases. Seeing that ignorance of the law 
is not allowed as an excuse for illegal acts, it particularly con- 
cerns those who are engaged in business transactions and other 
dealings with their fellow-men, to be acquainted with the laws 
whereby those dealings are regulated. But, independently of the 
purely utilitarian view of the question, there is nothing which tends 
more than the study of law to strengthen the individual judg- 
ment; to enable persons to draw the lino between legal doctriues 
Tvhich are founded on reason, and those which have no such foun- 
dation, but owe their existence to judicial carelessness or pedantry. 
For there are many legal rules which, to a superficial observer, would 
appear technical and perhaps unjust, but which a little consideration 
would show to be strictly just and necessary. Now, there is no work 
which gives a summary of the English law at once so exhaustive and 
intelligible to the general reader as this publication of Dr. Stephen. 
He has incorporated into it all those portions of Blackstone's great 
work which would, at the present day, be useful to the reader. In 
one place (as, we think, most properly) he has brought before the 
reader an unsound argument of Blackstone for the purpose of ex- 
posing it. Blackstone's distinction between ^^mala in se** and ^^mala 
prohibita " is well known. The former class consists of those actions 
which would be yiolations of the moral law, even if there were no 
positive enactment to forbid them. The latter consists of those actions 
which owe their criminality to prohibitory enactments, and would, 
in the absence of such prohibitory enactments, be innocent. With 
regard to this latter class of actions, Blackstone is of opinion, that 
** conscience is no further concerned than by directing a submission 
to the penalty in case of our breach of those laws." Well does 
Dr. Stephen remark (p. 40) : — '*To form a true judgment on the 
subject, it is necessary to take into consideration that the true 
principle both of moral and of positive laws is, in effect, the same, 
viz., utility, or the general welfare, and* that disobedience to either 
sort of precept must be presumed to involve in it some kind of 
mischievous consequence. Supposing the existence of a law of the 
positive class, which happens to be considered by the public at large 
as useless or even detrimental to society, yet a conscientious man 
will feel himself bound to observe it, for no other reason, yet for 
this, that his taking the contrary course might encourage others to 
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Tiolate laws of a more beneficial character, and lessen the general 
reverence for the institutions of his country." Hence it follows that 
breaches of the law, as such, are mala in se ; and, therefore, the 
particular actions which constitute breaches of the law are mala in 
se, although the inaptitude of the actions in question is owiug ex- 
clusively to the prohibitory injunctions of positive law. 



Doctors Commons ; Its Courts and Registries, with a Treatise on 
Probate Court Business. By G. J. Foster. London : Reeves, 
Son, & Co., Playhouse Yard, Blackfriars ; Shaw and Blake, 
Johnson Bros, and Wm. Kirkman, Great Knight- Ryder Street, 
Doctors Commons. 1868. 

The fixing of the Court of Common Pleas at Westminster is 
faithfully remembered by all students of law as having, in con- 
junction with the institution of Justices in Eyre, imparted uni- 
formity to our Common Law. It is to be hoped that the concentra- 
tion of the Law Courts will lead to similarly beneficial results, and 
dispel the clouds that still hover around the practice of certain 
tribunals, particularly the Courts of Probate and Divorce. Prior to 
the passing of the Probate and Divorce Act of 1857, the practice 
of these Courts was somewhat mysterious to every one not a 
proctor, and to not a few of even that favoured class. In old Rome 
a few great families monopolized the mysteries of the law for 
centuries ; and several famous libraries have been conducted on a 
similar principle of preventing copies being taken of their most 
precious manuscripts. It is to be hoped that such illiberal princip/es 
will soon have no exemplification in any nook or corner of our legal 
system. Indeed, there seems to be at present no ground for appre- 
hending any such state of things, even in Doctors Commons, since 
Mr. Foster conducts us through the ofiicial mazes of that intricate 
labyrinth with all the steadiness of a master-hand. As he was 
formerly clerk of the papers of the Prerogative Court of Canterbury 
and now of Her Majesty's Courts of Probate and Divorce, Mr. Foster 
is thoroughly initiated in all the mysteries of the region of which he 
treats. He, therefore, so far resembles that public spirited Roman 
who first divulged the choicest mysteries of the civil law. Though 
not desirable as a freemason, he is eminently so as an expoander 
of law and its practice ; inasmuch, as to a thorough knowledge of 
details he unites much philosophic judgment. The only important 
defect in the book is that it contains no citation of cases. However 
well acquainted with routine Mr. Foster is, still a reference to 
authoritative sources of practice is always desirable. Petere fontes^ 
nan Sectari rivos. After treating of the establishment and consti- 
tution of the Courts of Probate and Divorce and giving details oi 
their minor departments, our author gives an extended account of 
the mode of bringing wills of deceased persons into the principal 
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registries, and of citations. He next enters upon ibe subject of 
motions ; then proceeds to summonses and orders, and proceedings 
by petition. The practice in testamentary and interest causes is 
next treated of, concluding with a chapter on registrar's orders. The 
Appendix is not the least valuable part of the work ; as it comprises 
forms for almost every stage of the procedure. Only for the 
absence of cases, the work contains no internal evidence that it is 
not the work of a profound civilian^ learned in all the branches of 
the recondite province to which the treatise relates. It will 
doubtless be found a useful vade mecum or office book in conjunc- 
tion with Coote or any other of the more extensive treatises on the 
same sabject. 



A Treatise on the Principles and Practice of the Court for Divorce 
atid Matrimonial Causes; with the Statutes, Rules, Fefes and 
Forms, relating thereto. By George Brown, Esq., Barrister- at-Law, 
Inner Temple. 2nd Edition, enlarged and amended. London : 
Sweet and Stevens h Sons, 1868. 

It appears to us that all a practitioner in the Divorce Court, be he 
barrister, or be he attorney, can want, is to be found in the book 
before us. 

We are not aware whether " Pritchard's Hand Book '* has been 
brought down to the present time or not, but it is clear that 
there is room in this department of our law for more than one 
author. It further appears that the "rules" of the year 1866 
made important alterations in the procedure of the Court ; and that, 
therefore, the second edition of Mr. Brown's book was absolutely 
called for. 

We cannot help thinking that, although some of the old text 
books exhibit greater talent than those of modern times, never- 
theless, the more recent ones show at least an equal degree of 
industry. The volume before us in addition to what may be termed the 
body of the work contains in an elaborate appendix, all the statutes, 
the rules and regulations, consolidated orders in Chancery, fees, 
examples of bills of costs, forms, and a large index. This may be 
" paste and scissors '* work, but it is very often the most valuable 
part of a text- book ; it effects so large an economy in time, and 
saves the labour of looking through a number of statutes, which may 
be scattered through half a score of volumes. 

The book is well and logically arranged. The jurisdiction of the 
Court, with which the volume naturally opens, is very well done ; 
and that portion which relates to the practice and pleading appears 
to us to be very complete. 

Mr. Brown, whom we are glad to see is a rising practitioner in 
the Court, has every reason to feel satisfied with his performance of 
a task which demanded great labour and industry ; and which, being 
admirably accomplished, we commend to the profession. 
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A Treatise on Composition Deeds under the Bankruptcy Acts 1861, 
1868, with Forms and General Orders hy George Sills, M.A. 
Barrister-at-Law, author of a Treatise on Composition Deeds under 
the Bankruptcy Acts, 1861. London: Davis & Son, 57, Carey 
Street, Lincoln's Inn. 1868. 



Political economists inform us that every one is a trader more or 
less ; and certainly the number of bankruptcies and compositions 
in late years would seem to imply that a very considerable pro- 
portion of Her Majesty's subjects have traded very unsuccessfuIJj. 
Section 192 of tlic Bankruptcy Act of 1861 was a prolific source 
of the species of bankruptcy, termed composition. That section 
enabled the requisite majority of creditors, to bind the minority, 
although the former were fully secured ; nor need any notice of 
the proceedings have been given to the unfortunate minority. The 
Bankruptcy Act of 1868 was passed to fill up, to a certain extent, 
the loopholes in the bankruptcy legislation of 1861. But it is io 
be feared the indebted Proteus will still be able to shuffle off the 
shackles thus imposed upon him, and to find it but very " mortal 
coil " indeed. We are on the verge of great changes in Bankruptcy 
Law, but the reforms will be likely to leave the expense of administer- 
ing bankrupts assets as great as ever, and to have merely been the 
means of giving the judges and lawyers a little more work than 
otherwise could engage their attention. Walter v. Adcock, 
31 L. I. Ex. 380, is a remarkable instance of the uncertainty 
introduced by fresh legislation, In that case a majority of the 
Court of Exchequer held that a deed was not valid unless it asaigr^ed 
the debtor's property. But about the same time Turner L. J., in 
ex parte Rawlinga 32 L. J. B.C. 34, expressed an opinion that no such 
assignment was necessary, while the Lord Chancellor held that it 
was not essential that the whole of the property should be assigned, 
ex parte Morgan 32 L. J., B.C. 20, Sills p. 40. Similar conflicts of 
judicial authority will doubtless occur under the new Act, of which 
the statute of 1868 is but a small instalment. Mr. Sills recommenJs 
that further powers ought to be given to the Court of Bankruptcy to 
determine the validity or reasonableness of a deed. It would 
certainly seem to be a great check on the vicious multiplication of 
such deeds, if their reasonableness were left to the Jury, These 
would be very likely to deal hardly with cases of gross injustice. 
However, all these matters will soon be settled. Meantime, Mr. 
Sills' brochure will be found very useful to those whose practice 
habituates them to the air of Basinghall Street. The main object 
of this little manual is merely to show the effect of the Act of 1868 
in connection with all those parts of the Act of 1861 which it was 
intended to amend. This object, though a narrow one, is well 
attained by our author who fortifies every step of his by a judicious 
citation or cases. 
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Practical Remarks oa the Principles of Ratiag, as applied to the 
Proper aad Uniform Assessment of Railways, Gasworks, Water- 
works, Mines, Cemeteries, dbc. By Henry James Castle, 
Surveyor, Associate Institute Civil Engineers, 5, Chancery Lane, 
London, assisted by Edward James Castle, Barrbter-at-Law, 
Associate Institute of Civil Engineers, Late Lieut Royal Engi- 
neers. London : W. Maxwell and Son, Fleet Street ; Shaw and 
Sons, Fetter Lane. 1869. 
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If the English nation are underrated by foreigners, it may, on the 
other hand, be safely asserted that they are overrated by themselves, 
if we use the term in its fiscal sense. Certainly, the burden of our 
taxation is almost intolerable, and it requires us to be mindful of our 
antecedents — memores pristime virhutis — in order to timely dis- 
courage all tendencies towards repudiation. But it is not only the 
magnitude of our taxes that oppresses the nation ; the heterogeneous 
nature of these taxes is an additional source of disquietude. Un- 
certainty in taxation is as great an evil in its way as uncertainty in 
law, and nothing certainly can be more embarrassing to the tax- 
payer than to be called on to contribute to the State in fifty different 
ways, if fifty different principles of assessment may be adopted by 
the several fiscal authorities at their discretion. Much light is thrown 
on the proper principles of assessment for rating by the pages 
before us. 

Mr. Castle very properly observes (Preface, p. 4.) that " law and 
fact are so mixed up in matters of scientific values, that it requires, 
the mind of a valuer as much as that of a lawyer thoroughly to 
understand the points at issue, and to comprehend and correctly 
apply the principle laid down by the court for the guidance of the 
surveyor in reference thereto. A political economist^ we think, or 
one accustomed to fiscal details, would have been a still better 
coadjutor for Mr. Castle, than an engineer. However, the firm, con- 
stituted as it has been of a lawyer and engineer, have done their work 
very well, and this little book will do them both much credit, if we 
save occasional inelegancies of expression. 

In a preliminary chapter, Mr. Castle gives copious extracts from 
the Crown Assessment Acts 1862-4, and from 6 & 7 Wm. IV,, 
ch. 96. In connection with clause 15 in the Act of 1862, Mr. Castle 
refers to the singular fact that ** the Poor-law Board in their earlier 
instructions to parish valuers, based those instructions upon the 
supposition that the gross rental was such an amount as would be 
paid by weekly tenants for whom all the rates, taxes, etc., were 
paid by the landlord, in which case, the difference between the 
gross rental and net rateable value would, of course, include the 
tenant's rates and taxes and tithe commutation, rentcharge, if 
any, as well as repairs and insurance." The effect of this mistake 
was, of course, to depreciate pro tanto the value of landed property, 
it being unduly taxed beyond other sources of income. 

VOL. XXVI. — NO, Lll. 2 A 
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Chapter three is a very good one, section two containing an 
excellent correlation of cases, commencing with R. v. London and 
South' WeBtem Railway Company^ L. J., No. 11, N.S., Mag. Cas., 
p. 93, which determined that the rateable yalne of a railway should 
depend upon the gross receipts, and not the tolls ; and that the sub- 
division of the rates among the parishes should be made on thQ same 
principle, and not upon the length mileage. The last great case 
upon the question of rateable value appears to be the case of the 
Great'Eastem Railway Company v. The Parish of Hau§Msy, 
Q.B., 1866, in which the Court of Queen's Bench held— flrat, that 
the traffic beyond a parish is not to be taken into account in order 
that the expenditure within the parish may be reduced ; and, 
secondly, that the arbitrator is right when making deductions in 
respect of the repairs and renovations of the railway stock, to 
suppose that ^^ the hypothetical tenant would make his ealculatioos 
as to the amount of rent, under the assurance that the stock would 
be replaced at the end of what may be called its natural life." We 
need not give further specimens of the careful manner in which this 
work is composed. The authors do not deserve from us what Mr. 
Bernal Osborne facetiously termed " personal rating." We, there- 
fore, take leave of them with unmixed commendation, the inelegance 
occasionally of the phraseology only throwing into clearer relief the 
practical merits of the work. A small Appendix contains two most 
valuable tables ; viz., first, a formula for converting the value of 
weekly rents into an annual value, with an example of the appli- 
cation of the formula ; secondly, the mode of allocating the working 
expenses of a whole railway to any one parish through which it 
passes. 

Private International Law* A Treatise on the Conflict of Laws and 
the Limits of their Operation in Respect of Place and Time. By 

Frederick Carl von Savigny. Translated, with Notes, by 'William 

. 

Guthrie, Advocate. Edinburgh : T. <fe T. Clark, Law Publishers, 
38, George Street. London : Stevens & Sons. 1869. 

The study of the Roman law possesses peculiar attractions for the 
English Jurist at the present time, when a digest of our own juris- 
prudence is in course of preparation, and will probably be succeeded 
by a code. That our system would be exceedingly benefited by an 
adoption of many rules of the civil law there can be no doubt. For 
instance, what can be more unsatisfactory than that there is in our 
law no implied warranty on the sale of a personal chattel, unless in 
the case of certain executory contracts ; while, on the other hand, 
any words will amount to a warranty, if so intended. Hence, there 
is a bounty on litigation in every ease, where, as is not nneommon, 
the purchaser is sorry for his bargain. However, the profession is 
generally so unacquainted with Roman law that except for the 
occasional notice of a few of its doctrines found in text writers, ife 
might be fairly said that the Roman law was as little known to, or 
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cultivated by, the British Jurist, as are the laws of SeriDgapatani. 
The examination course for the Bar comprises a little of the civil 
law i so that in future probablj the antique treasuries of that jural 
system will be more sought after by our lawyers. But, were it not 
for our manifold connection with Scotland, we fear that the civil law 
would never take such root in our feudal jurisprudence as to be 
cultivated with that degree of care which alone could produce valuable 
fruit. 

The position of Savigny as the head of the '* historical school " 
of jurisprudence, of which Austin and Maine, in our own country, 
were moat felicitous expounders, obviously entitles him to the utmost 
attention from any successor in the same path. Mr. Guthrie, 
therefore, could not possibly have entered upon a task more pleasing 
or useful to the civilian (whether a tyro or deeply versed in that 
department of jurisprudence), than to translate some portion of 
the immortal works of Frederick Carl von Savigny. '' The proper 
frame of mind for such a comprehensive work," Savigny himself 
observed, *' is a disposition to reverence what is great in the achieve- 
ments of our predecessors." Before criticising or adopting any 
theory or principle of Roman law, therefore, it is, as a rule, 
absolutely necessary to study that system thoroughly both in principle 
and detail. A few of its branches, however, may be selected for 
exclusive study, as, for instance, the department to which Mr. 
Guthrie has addressed himself, viz., Private International Law. 

*' The subject of Savigny's system," Mr. Guthrie informs us 
(Introduction, p. 31), ^'is the Roman private law, as it exists in 
modern times, and forms the largest portion of the Common Law of 
Germany and other countries of the European continent.*' Having 
laid down what, indeed, few require to be told — that the proper 
objects of law are rights, Savigny then refines upon this term " right," 
and prefers to call it a legal relation. " Thus,'* he says (system 952), 
<' every legal relation consists of two elements ; first, the . matter or 
Bubstance, i.e., the relation itself; secondly, the legal determination or 
regulation of this matter." It will be readily detected by the 
student of Savigny, before he has delved very deeply into the con- 
sciousness of his oracle, that he was much better adapted by nature 
for working out an original system of jurisprudence (so far as any 
such can be now-a-days original) than for expounding or translating 
the ideas of others, or the principles of semi-defunct systems of law. 
The German school of legal thought (to which Austin and Maine 
essentially belong) are, in most of their speculations on law, as on 
everything else, too transcendental and too high above the ordinary 
vision of men. They are, indeed, quite out of sight in most of their 
theories ; while again, when on a historical scent, they seem to be 
applying Locke's theory of human understanding to the case of law, 
and denying that the mind can excogitate the idea of contract, but 
has derived it entirely from accident or the first case of an imperfect 
conveyance, 

Savigny seems sometimes inclined to reconcile the jarring interests 
of transcendentalism and the concrete. *^The first step in the 
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deyelopment of law," says Mr. Guthrie (Introduction, p. 35), when 
translatlDg a leading theory of his learned original, " depended on the 
increaBing self-conciousness that accompanies increasing civilization. 
What says the inspired Hegel? "In order to have the conception of 
law, a nation must be educated to think, and must no longer stop 
short at that which is rarely sensible ; it must fit on to outward 
objects the form of generality, and must be consciously striving after 
something universal." Platitudes of this sort may seem to the 
uninitiated as at least partaking of the sublime. The same sort of 
stuff, however, will be found in abundance in many of the spiritualiat 
newspapers and pamphlets of America. Modem German philosophy 
thus runs much danger of being ere long considered as nothing more 
or less than the old scholastic philosophy arrayed in a low Dutch 
garb. 

With all these shortcomings, nevertheless, the genius of Savignj 
and his school is unquestioned. Their love of abstraction is owing 
rather to the general atmosphere of scholastic Fatherland than to 
any incapacity on their own part to expound the doctrine of juns- 
prudence accurately and soundly. It is to be regretted, however, 
that isonomic transcendentalism pervades to such an extent ail 
their speculations. It is evidently indicated in Savigny s division 
of his remarks on private international law. For these observations 
consist of two groat branches, the first relating to the " local limits 
of the authority of the rules of law over the legal relations ; " the 
second to *' the limits in time of the authority of rules of law over 
legal relations." The principle of this division is obviously too 
abstract, while it is also inadequate and indistinct. Mr. Guthne, 
of course, as a translator, however, has not made any change in the 
method adopted by Savigny. We may, perhaps, at some future 
time discuss in detail some of the leading positions of Savigny. At 
present we have merely endeavoured to give a sketch of the farrago 
of Mr. Guthrie's book. He has done immense service to the cause 
of jurisprudence by this translation of the eighth volume of Savigny s 
"system." He deserves unmixed commendation for his industiy 
and ability, and therefore we gladly forego our privilege as reviewers 
to point out the defects (if any), which the translation has, in common 
with all sublunary productions. It will probably be soon incor- 
porated with the examination course for students, and thus brought 
home to every one's " ain fireside." 

Lives of Lord Lyndhurst and Lord Brougham, Lord Chancello^) 
and Keepers of the Great Seal of England. By John Lord 
Campbell, LL,D., F.R.S.E. London: Murray. 1869. 

We can only express at present, one sense of the great interest of 
these two biographers. The life of Lord Lyndhurst stops ^^' 
finished in the year 1858, and that of Lord Brougham only a fe'^ 
months later. The subsequent events in the life of each have been 
briefly chronicled by the Editor, the Hon. Mary Scarlett Campbell. 
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Any observations we may have to make on the writer mast be 
reserved for a future occasion, and in the meanwhile we have no 
doubt it will be widely read both in and out of the legal profession. 

Notes on the Law and Practice of the Court of Record for the Town 
and Borough of Southwark, with Bules, Forms, and Precedents 
for Costs and Court Fees. Bj Edwin Safferj (one of the Attorneys 
of the Court). London: Alfred Boot, 8, Eastcheap, E.C., and 
Dockhead, S.E. 1868. 

It is not uncommon for a writer on law, who enters upon a narrow 
district of that extensive province, to go farther back into antiquity 
than is needful for practical purposes. He usually fears, in such a 
predicament, that he will not be otherwise able to swell his little 
brochure even into a reasonable " small octavo." This, however, 
is an error. The law, whether viewed in its more transcendental 
principles, on its more minute details,, offers an almost infinite field 
for disquisition. Our author has been guilty of the error of judg- 
ment we have described, and goes as far back as 1052. *' The 
first mention," he says, "that I can find in the history of South- 
wark is in the year 1052, when Earl Godwin arrived there with a 
powerful fleet, and cast anchor until the return of the tide." There 
are thirty pages devoted to details of this nature out of a total of 
seventy-two. However, this antiquarian matter is undoubtedly 
interesting : nor is it strictly out of place. We only mean to say 
that the practitioner in search of a point of practice in Mr. Saffery's 
book would, on finding so much of mere history in his way, be apt 
to consign in thought the learned author as well as Earl Godwin 
to the land of darkness and shadows, if not of worse — the bourne 
whence no traveller returns. 

Upon the proper matter of his treatise, however, our author is 
very philosophic, and at the same time accurate. He carefully 
discriminates (p. 37) between those cases where a itrit of prohibi- 
tion will lie, and those where it will not, and cites numerous 
appropriate cases on this point. The remainder of his remarks on 
jurisdiction are so very good and concise that we can safely recom- 
mend the book to all practitioners in courts of a peculiar constitution. 
Costs, rules, and forms of procedure, are given in extenso at the end 
of the manual, so that^ so far as the ancient borough of Southwark 
is concerned, the student or practitioner need desire little more than 
he will find here collected in a small compass. 

The Law of Negotiable Listruments. By a Barrister. London : 
Pettitt, Frith Street, Soho. 1868. 

This book, price sixpence, one of Pettitt's useful series, we suppose 
will find readers — we sincerely hope that it may — for it is really 
very well done, but a work which in some fifty or sixty pages 
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disposes of this great sabject can onlj treat the matter yerj 
generallj. 

Our author, whoever he may be, teils us in his preface that ^' this 
little treatise is a digest of the matter contained in the foregoing 
works, * Byles on Bills,' * Smith's Mercantile Law,' * PetersdorflTfl 
Abridgement/ &c., &c., &c., and the law given in it may be depended 
upon." We think we may safely tell onr readers that it may be 
depended upon, as we have examined it with great care. 

The book is not addressed to lawyers, but nevertheless our author 
has cited cases for the propositions he lays down, and the only fault 
we find here is, that it would have been better had more modern 
cases been cited. 

What place in legal literature these brochures generally fill we can 
hardly tell — are they written, but to be forgotten, or fill up the 
topmost shelves in our bookcases f But the barrister who has done 
this book, has certainly taken great pains ; he has worked the subject 
up well, and writes clearly ; it is almost a pity to see work so done in 
a sixpenny jacket, for it deserves a better fate and higher legal 
destiny. 

This being the opinion we have formed of the book, we hope that 
it will find its way into lawyers' hands, as well as into the hands of 
the laity. 
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BAKKKUPTCr AND IHSOLVENCT OF CIVIL SBRTAMTS. 

TfiS following Treasury Minate, dated November dO, 1868, relatiag 
to bankraptoy and insolvencj of members of the Civil Servioe, has 
been published: — 

'* The attention of this Board has been frequently gtren to cases 
of bankruptcy and insolvency on the part of persons holding offices 
in the public servioe, and likewise to a practice which has been 
found to prerail, to some extent, amongst clerks and others, of 
patting their names on what are called accommodation bills, and 
then getting themselves involved in the pecuniary difficulties of 
others. My lords have reason to believe that there are persons, 
discounters of bills, who, taking advantage of the inexperience of 
young men usually when they first enter into the public service, and 
inducing them to put their names on bills, supply them with money 
at exorbitant rates of interest in expectation that by threats of the 
exposure and consequent dismissal of these young men, their parents 
or other relatives may be induced to discharge these exorbitant 
demands. It has been the anxious desire of every department in 
the State of late years, and Parliament has liberally co-operated 
to raise the civil servants of the Crown in efficiency and general 
estimation ; but it is obvious that all effi>rts on the part of (^vern- 
ment or the heads of departments to raise the standard of the Civil 
Service, must be to a great extent unsuccessful so long as members 
of the service thus allow themselves to be involved in pecuniary 
difficulties, and to become the victims of usurious money-lenders. 
It is unnecessary for my lords to point out that this pernicious 
practice must be destructive of those feelings of honour and inde- 
pendence which my lords are happy to state are, and their lordships 
trust will be always, characteristic of all classes of Her Majesty's 
civil servants. The young man who puts his name upon a bill for 
a sum of money, suffering a discount which sometimes amounts, as 
my lords are informed, to fifty or even sixty per cent., must neces- 
sarily lose all feelings of independence and self-respect ; he becomes 
the miserable dependent of the usurer who has ministered to his 
extravagance ; his course must be downwards, and he too frequently 
resorts to the meanness of an untruth in the hope of concealing his 
indiscretion or extravagance. Very painful instances have occurred, 
in which, from these causes, my lords have been obliged to dismiss 
from the Civil Service of Her Majesty gentlemen whose abilities and 
attainments might have raised them to high positions. But the 
practices referred to lead to ftirther and serious public inconveniences ; 
not only does the general character of the service sufier materially, but 
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the value of the indiTidual officer is necessarily deteriorated by the 
position in which he is placed in consequence of such improvident 
habits. As observed in a minute of the Board of Stamps and 
Taxes, dated June 23, 1842, ' an efficient performance of his official 
duty is not to be expected fi-om any person involved in pecuniary 
difficulties, as the time and the thoughts of such a person, instead of 
being engaged in his official business, must necessarily be occupied 
in constant efforts to meet the exigencies of the day ; and further, 
it is highly inexpedient that any officer in such circumstances 
should be placed in a position of trust.' Not unfrequently 
the pecuniary embarrassment of an employe in the public service 
is the cause of absence from his duties, either with the view of 
avoiding the importunity of his creditors or of obtaining protec- 
tion under the Bankruptcy Act, and where such protection is 
accorded, independently of the inconvenience and discredit to the 
service, as is well observed in a minute of the Board of Customs of 
April 9, 1846, 'the officer is placed by this course in a very 
difficult position, as it generally happens that upon the final 
discharge of the party the court orders a portion of his salary to be 
appropriated to the liquidation of his debts, varying in amount 
according to the circumstances of each case. By this course the 
public service is damaged. The officer upon his return to duty is 
called upon to act, very probably in a responsible situation, with 
diminished salary, disproportional to the value of the service required 
of him, and with a character in some manner impaired.' It is the 
firm determination of the Board of Treasury to adopt every means 
within their lordships' power for correcting such evils as these in the 
public service, and with this object my lords have caused to be 
prepared for the guidance of the departments subordinate to this 
Board the accompanying rules, founded upon those which have been 
long in existence in the revenue establishments and in the Audit 
Department. Their lordships desire that these rules may be trans- 
mitted to all public departments, in the hope that, by a uniform 
course of action in such cases by the heads of offices, an effectual 
check may be placed upon the practices referred to. My lords, 
however, appeal with confidence not only to the beads of departments 
and gentlemen of experience and position in the Civil Service, but to 
the junior members of the service themselves, to co-operate with 
them in repressing the evils to which they have referred. Appoint- 
ments in the Civil Service, at the very outset, are now made the 
reward of merit. Promotion by merit is the established rule in the 
service, and to every young man who becomes the servant of the 
crown in the Civil Service a way is open to independence, and even 
eminence. But my lords are desirous of impressing upon the mem- 
bers of the Civil Service that, in proportion as these advantages are 
increased, in the same degree does it become imperative as a duty, 
and one which my lords on their part are, to the utmost of their 
power, resolved to discharge, to maintain rigidly the moral standard 
of the service and the independent position of its members. My 
lords are fully aware that there are cases in which pecuniary 
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embarrassments are the result of causes beyond control. A gentle- 
man in the Civil Service with a small salary may unavoidably 
fall into difficulties from sickness in his family, or from other 
similar causes ; there can be no discredit in such cases, and there 
will be found no indisposition to treat them with the considera- 
tion they deserve. 

^' The rules which my lords would enforce* and recommend for 
general observance are as follows : — 

" 1. That it is to be understood that serious pecuniary embarrass- 
ment, from whatever cause, must be regarded as a circumstance which 
necessarily has the effect of impairing the efficiency of a public 
servant, and of rendering him less valuable than he would otherwise 
be. 

'' 2. That such embarrassment, if occasioned by imprudence or 
other reprehensible cause, will be held to be an offence, as affecting 
the respectability of the service and the trustworthiness of the 
individual. Any person who has thus conducted himself will be 
considered to have forfeited that honourable position in the service 
which is necessary to give him a claim to promotion or increase of 
salary from length of service ; and these benefits will not be per- 
mitted to accrue to him again until he shall have relieved himself 
from the discredit of such a position. Aggravated cases of this 
description wiU be noticed whenever they become known ; and such 
measures will be taken either in the manner above adverted to 
or in a manner more summary and severe, as the circumstances 
may appear to deserve. 

** 3. That the mere fact, under whatever plea, of becomiug a 
party to accommodation bills, whether for his own purposes, or 
for another person, and whether resulting in pecuniary embarrass- 
ment or not, will subject a civil servant to the consequences de- 
scribed in the preceding paragraph. 

'^ 4. That in the event of any civil servant being arrested, or 
being adjudicated a bankrupt, or entering into a composition with 
his creditors under the Bankruptcy Act, he will, on the fact being 
known, be suspended from duty and salary, and will not be reinstated 
unless, after examination of the facts and of the schedule prepared 
by the court, it shall appear that his difficulties have been occasioned 
by unavoidable misfortune, and not by extravagance or culpable 
improvidence, or unless the case shall be characterised by previous 
circumstances of extenuation. 

<' 5. That any person who shall not immediately, on his being 
arrested, or proceedings being taken with a view to bankruptcy, 
inform the head of his department of the fact, shall, upon its 
becoming known, be removed from the service without any ex- 
pectation of being reinstated. 

THE LAW OF GENERAL AVERAGE. 

A MEETING has been held in Liverpool at which Mr. Groschen, M.P., 
presided, to take into consideration the ruling of the Court of 
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Qoeen'fl Bench, in Uie case of Diekimon r. Jardine^ in whleh, 
as the Ohairman stated, the merchant has gained an advantage oyer 
the underwriter in two respects — ^that, according to law, as tbst 
judgment lias determined it, the merchant can now recover from the 
undenrriter the assured ralue of cargo jettisoned, instead of collect- 
ing the market value from the contributors in general average, and 
can recover the amotmt at once in a simple form, instead of waiting 
for the average statement, and receiving it as he has heretofore 
done. 

The following resolutions were passed : — 

** I. — That in the opinion of this meeting, it is not desirable that 
the responsibilitj of collecting general average from the contribu- 
tories to the same should fall upon the underwriter." 

<' II. — ^That it is, therefore, advisable that policies of assurance 
should be so framed that, in case of anj loss to the subject matter 
of assurance by a general average act, the claim upon the other 
contributing interests be recovered by the assured in general average, 
as heretofore." 

" III. — That in order to cany out the decision of Dtckinsam v. 
Jardine^ and at the same time to preserve the legitimate rights of 
the tmderwriter, it is advisable to insert a clause in all goods and 
freight policies to the effect that, in cases of loss to the subject- 
matter of insurance by a general average act, the underwriter 
thereon could pay the difference between any amount payable by 
the other contributory interests and the insured value, except in 
those cases where the underwriter is, by terms of the policy and the 
events which have happened, free from any claim for particular 
averi^e." 

*< lY. — ^That, in order to carry out the feeling of the meeting, the 
following clause be recommended for insertion in all policies : 
'Should the property hereby insured be injured or destroyed by a 
general average act, any claim the assured be entitled to make in 
respect thereof, by way of particular average or total loss, sbaU be 
subject to the deduction of the sum payable to the assured by the 
other contributing interests of ship, freight, and cargo/ " 

** Y.«*Tbat, in the opinion of this meeting, it is desirable that 
immediate steps should be taken to obtain an Act of Parliament for 
the purpose of more clearly defining and regulating the daty of the 
shipowner to collect general average from the contributories, and to 
distribute the same." 

<' YI.— That the Bight Hon. G. J. Goschen, Mr. William Simpson, 
Mr. Tozer, Mr. Dale, Mr. Daniell, Mr. Norwood, Mr. Leathby, 
Mr. Harper, and Mr. Lodge be appointed a conmiittee, with power 
to add to their number, to consider the best means of givii^ practical 
effect to the last resolution." 

TffiS OBATTAH KONUMBNT. 

Thb Iriih Law Timss states that the proposal lately made by Mr. 
A. M. Sullivan to allocate the smn of £300 subscribed as a lesti* 
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monial to himself) to aid in raising a statue to the memory of Henry 
Grattan has met mth the warmest reception on ail sides. Grattan was 
one who had claims upon his country greater perhaps'than any other 
Irishman. Amongst the many testimonials afforded by the great 
men amongst us to Grattan's fame, none in our opinion surpasses in 
eloquence and simplicity the following letter from the Lord Chan- 
cellor, himself a patriot and orator of no small fame, to Lord 
Charlemont, Tfhose ancestor was the warmest supporter of Grattan 
in his parliamentary struggles. 

<' Rutland Square West, Jan. 9, 1869. 

"Mr Deab Lord Charlemont, — I enclose a cheque for £100 in 
aid of the fund for the erection of a statue to Henry Grattan, as I 
learn that you fitly take a leading part in the movement for that 
good purpose, which has been so generously and hopefully begun. 

"I tender you my humble co-operation, because it is not the 
movement of a party or a sect, but of a nation, offering its gratefiil 
reverence to one of its worthiest sons. 

** I remember the feeling with which, long years ago, I stood in 
Westminster Abbey, beside a shattered slab bearing the name of 
Henry Grattan, and thought it a symbol of the broken fortunes of 
the land for which he lived and died. It seemed to me a national 
reproach that his dust should have been left in English earth, with 
no better monument by the people to whom he had rendered such 
loving service ; and now I rejoice that we are at last uniting, in a 
time of hope and progress, to put away that reproach for ever. 

"We may hold various opinions with reference to Grattan's 
policy and conduct ; but we can have no dissension as to his pure 
and earnest life — ^his public virtues^ — ^his indomitable courage — his 
true and unchanging devotion to his country — ^the achievements by 
which he lighted up the fairest page in our dismal story — the genius 
which made him matchless amongst the orators of the modern 
world. 

** The Irish Protestant will not hold unworthy of his homage the 
chief of the great men of his own faith, whose labours and sacrifices 
for Ireland have given lustre to their race. The Irish Catholic will 
be emulous to honour him who, in evil days — untainted by corrup- 
tion and una wed by power— was the dauntless champion of Religious 
Liberty. 

"The fame of Henry Grattan is* the common and the proud 
inheritance of all good Irishmen. It is no longer clouded by the 
mists and heats of faction. It suffers no more from the insolence 
of authority or the fickleness of the crowd. It lifts him high on 
the roll of names, which live through ages. And we are bound — 
one and all, of every class and creed — to demonstrate, according to 
our power, how dear it is to the memory and the heart of Ireland. 

Believe me, dear Lord Charlemont, ever faithfully yours, 

"Thomas 0'Ha«an. 
^' The Earl of Chairlemont.'' 
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The Mastership of th£ Ibish Queen's Bench. 

Mr. Arthub Bushe has resigned bis post of Master of the Queen's 
Bench after a public service of nearlj fortj years and has been 
presented bj the officers, assistants, and clerks of the Queen's Bench 
with a large and richlj-chased tankard or can, standing upon a hand- 
some silver salver, both of silver, and bearing a suitable inscription; 
at the same time tendering their grateful thanks for the uniform kind- 
ness with which he acted towards them during his long Mastership, 
and giving expression to their sense of his official and private worth. 
In reply to which Mr. Bushe testifies to the great pain he has experi- 
enced in breaking up the ties and associations of so many years, and 
the almost daily intercourse with those whom he had learned to re- 
gard, not merely as zealous and efficient assistants, but as attached 
and faithful friends. 

Mr. Bushe's successor is Mr. Hugh Lane, a solicitor, the appoint- 
ment of whom by the Lord-Lieutenant, appears to have displeased 
the Judges. On Mr. Lane presenting himself to be sworn into 
office, the Lord Chief- Justice addressed the court on the nature of 
the appointment, and stated that the ground of objection to the 
gentleman now appointed — against whose character he did not say 
one word — is not that he is not an attorney, but that, according to 
inquiries, he has been chiefly engaged in the practice of his prof essioo 
— ^respectable, no doubt, but different from what we require here — 
in the local courts of the country ; and that the Court thought that, as 
the Act requires a barrister or an attorney to be appointed, whoever 
he is, he ought at least to have a knowledge and experience which 
would enable him to perform the very onerous and responsible duties 
of the office to which he referred. The court, merely as trustees for 
the public, and without the least disrespect to that gentleman, or the 
important profession to which he belongs, have been reluctantly 
obliged to express a protest against that appointment, and, therefore, 
as they had no further power, nothing remained but to direct the 
officer to swear in the gentleman who had b^en nominated to be the 
chief officer of the court. 

At a quarterly general meeting of the Northern Law Club, 
held at Belfast, on January 9, it was unanimously resolved in 
reference to the appointment, 

'^ That this Society hail with much satisfaction the long deferred 
recognition by Government of the claims of our profession to offices 
for which our previous education and daily avocations eminently 
adapt us, in the two recent appointments, viz., to the Mastership of 
the Court of Queen's Bench and the Treasury Solicitorship ; and 
while cordially congratulating both Mr. Lane and Mr. Joynt upon 
their elevation to offices of such dignity, importance, and responsi- 
bility, this Society, referring to the observations of the Court upon 
the appointment of Mr. Lane, feel constrained to seize this oppor- 
tunity, the first that is available, for expressing their sympathy 
Mth him, and for testifying to the high position and reputation of 
■"^r. Lane, and his extensive sessional and generfJ praptice^ from 
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which he had acquired a ripe legal knowledge and experience 
peculiarly enabling him to comprehend the arguments, and to decide 
upon the merits of the questions to be raised before him, and fullj 
qualifjring him to perform the onerous and responsible duties of the 
office of Master." 



TBDB LATB KB. J. E. JOHNSON. 

At the Quarterly Meeting of the Surrey Bench of Magistrates, held 
recently. Lord Hylton moyed, and Lord Monson seconded^ the 
following resolution as a token of the respect they entertained for 
their late Chairman : — 

'^ That this Court expresses its sense of the severe loss which the 
county has sustained by the death of the late J. E. Johnson, who 
had not only presided so long and ably over its deliberations, but to 
whose untiring zeal and energy in the service of the county were 
mainly owing the successful working of several of its most important 
institutions. That the clerk of the peace be desired to forward a 
copy of this resolution to Mrs. Johnson, with an expression of the 
sympathy felt with her by every member of the Court upon her 
sudden and irreparable loss.". 

About eighteen months ago a resolution was passed that Mr. 
Johnson's portrait should be taken in duplicate, one to be placed 
in the Court-house, and one to be presented to him, but unfor- 
tunately he died before they were finished. 



THE MANOHBSTEB COURT OF ARBITRATION. 

A Meeting of the representatives of employers and employed 
interested in the formation of this court was held at the Chamber of 
Commerce recently ; and, as their first business, proceeded to the 
election of a president. It was found that the representatives on 
both sides had independently selected Mr. Edward Ovens, judge of 
the County Court, as a gentleman specially qualified for the appoint- 
ment. It was therefore arranged that the presidents of the Chamber 
of Conunerce and Trades Council should wait upon Mr. Ovens to 
ask his acceptance of the office. Mr. Ovens has accepted the 
invitation, and at a court held recently, where he was present, he 
was duly appointed president Those present were Mr. Edward 
Ovens (Chairman), Mr. J. M. Bennett, Mr. Fereday Smith, Mr. 
Bichard Johnson, Mr. J. Slagg, jun., Mr. H. J. Leppoc, and (repre- 
senting the Tirades Council) Mr. W. H. Wood, Mr. George Jones, 
Mr. P. Clark, Mr. P. Shorrock, Mr. G. Townley, Mr. C. Swain, 
and Mr. A. Bidge. The consideration of a code of bye-laws and 
standing orders occupied nearly the entire sitting of the court. 
These rules will shortly be completed and made public. In order to 
facilitate the working of the court in its earlier stages Mr. Browning, 
secretary of the Chamber of Commerce, volunteered to undertake 
the duties of secretary in an honorary capacity for the next six 
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months. He was, therefore, dvlj appointed to the office, and a 
vote of thanks was passed to him for the services he had already 
rendered, and his kindness in undertaking others. — Manehester 
Examiner. 



SERJEANTS INN. 

No less than fourteen of the Judges dined in the hall of this ancient 
society on the first day of Michaelmas Term, and among them were the 
Lord Chief Justice of the Common Pleas, the Chief Baron, and the 
three new Judges. The three new Seijeants, Cox, Sleigh, and Sargood, 
were received in the usual form. Such a gathering has not heen 
seen in Serjeants' inn for thirty years. 

THE INCORPORATED LAW SOCIBTT, 

The president, vice-president, and council of the Incorporated Law 
Society entertained a distinguished partj, composed of members of 
the legal profession, at dinner, at the haU of the society, on Wednes- 
day November 18. The guests included the Lord Chief- Justice of 
the Common Pleas, the Yice-Chancellor Sir Richard Malins, the 
Honourable Sir George Etienne Cartier, Bart., Minister of H.M/s 
Council of Canada, Mr. Justice Hayes, Mr. Baron Cleasby, and 
others. In responding to the toast of ** The President," in honour 
of the learned judges present, the Lord Chief -Justice expressed his 
disapprobation of a proposition recently made for the amalgamation 
of the two branches of the legal profession. 

SCOTTISH LAW AUENDHENT SOOIBTT. 

A Law Amendment Society based on the principle of the English 
Society, which was established in 1844, has been formed at Edin- 
burgh. It originated in a private meeting held in the house, at 
Edinburgh, of Mr. George Young, M.P., of a few gentlemen, who 
had conversed together on the subject, and who then and there 
formed themselves into a provisional committee for the purpose of 
promoting the institution of a Scottish Society. Mr. Young explained 
the objects of the new society, and suggested that it should be formed 
on the model of the English Society, the rules and regulations of 
which he described to them. At a subsequent meeting resolutions 
were passed constituting the Society, and electing Mr. Young, presi- 
dent, and other officers. On January 25, Mr. Young, who has since 
the establishment of the Society been appointed Solicitor-Oenersl, 
delivered an address on Law Amendment, in which he advocated 
certain legal reforms. He recommended a change in the form of 
process in the Court of Session in all simple cases by shortening the 
statements required to be made by the pursuers and defenders. He 
was in favour of retaining the first and second divisions of the Court 
of Session and the Lords Ordinaries, but gave it as his impreasloa that 
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it would be an improvement if the whole Ordinmrj Judged took the 
duty of Outer and Inner Houses in rotation. He was opposed to a 
diminution in the number of Judges. As to the Sheriff Courts, with* 
out expressing an opinion on the question of double sheriffii, the 
Solicitor-General suggested that the Sheriff Oourts should exist only 
for causes of inferior importance. He also advocated the assimilation 
of the laws of Scotland and England in relation to marriage and 
legitimacy, succession and wills, and the solemnities of deeds. He 
concluded by referring to the necessity for an alteration in the law of 
entail and the law of teinds. 



THE LATB LORD BROUGHAH. 

At the meeting of the General Council of the University of 
Edinburgh, in October last, the following minute was adopted, on 
the motion of Dr. Alexander Wood: — *' That this council desires to 
record its sense of the loss which it, in common with the whole 
nation, has sustained by the death of the Chancellor and head of 
the University, Lord Brougham and Yaux. After receiving his 
education within the walls of the University, he early vindicated for 
himself a proud position in literature, science, and politics, and has 
left his impress on the legislation as well as on the philosophy of his 
country. Called, nine years ago, to be the first Chancellor of our 
reformed and liberalised University, he took a warm and enlightened 
interest in its prosperity. Gathered to his fathers in a ripe old agOi 
he has left behind him an example for our students to imitate, and 
a blank in our councils which it will be difficult to fill up." 



BAR EXAMINATIONS. 
Michaelmas Term, 1868. 



At the general examination of students of the Inns of Court, held a 
Lmcoln's-inn-hall. on the 29th, 30th, and 31st October 1868. The 
Council of I^egal Education awarded to Cornelius Marshall 
Warmington, Esq., student of the Middle Temple, a studentship of 
fifty guineas per annum, to continue for a period of three years. 
To John Amell Creed, Esq., student of the Middle Temple, an 
exhibition of twenty-five guineas per annum, to continue for a period 
of three years. To William Henry Clay> Esq., student of the 
Middle Temple, certificate of honour of the first class. 

James Crawford, Esq., student of the Inner X^inple, Henry 
William Gibson, Esq., student of the Inner Temple, George Edward 
Goodyear, Esq., student of the Middle Temple, James H^ett, Esq,, 
student of the Middle Temple, James Ralph Hall, Esq., student of 
the Inner Temple, George Harper, ISsq^ student of the Inner 
Temple, Alfred Tristam Lawrence, Esq«, student of the Middle 
Temple, William Turlej Mainprise^ Esq,, student of the Middle 
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Temple, Arthur Pawson, Esq., student of the Middle Temple, Loula 
Henry Philips, Esq., student of the Inner Temple, Edward Rolland, 
Esq., student of the Middle Temple, Arthur Edwin Sharplej, Esq., 
student of the Middle Temple, Amherst Daniel Tyssen, Esq., 
student of the Inner Temple — ^the council awarded certificates that 
ihej have satisfactorily passed a public examination. 



CALLS TO THE BAR. 
MichcLelmcu Temij 1868. 

Ikker Temple. — Booke Pennington, Esq., B.A., LL.D., London, 
holder of a studentship awarded in Trinity Term, 1868, and of an 
Exhibition awarded in July, 1867 ; Alexander Campbell Onslow, 
Esq., B.A., Cambridge ; Thomas Davis Mitchell, Esq., Oxford ; 
Beginald More Bray, Esq., B.A., Cambridge; John Francis BuUej, 
Esq., B.A., Oxford ; Francis Henry Jeune, Esq., B.A., Oxford ; 
Edward Philip Monckton, Esq., B.A., Cambridge ; James Craufard, 
Esq., B.A., Dublin; Aviet Agabeg, Esq., Cambridge; Edward 
James Castle, Esq. ; John Francis Fortescue Horner, Esq., B.A., 
Oxford ; Frederick Jacobus Kotz^, Esq., Cambridge ; Frederick 
Augustus Waite, Esq., Cambridge ; Thomas Lambert Mears, Esq., 
B.A., London ; Shuckburgh Norris Risley, Esq., Oxford ; James 
Halkett, Esq. ; George Owen Swaffield, Esq., M.A., Cambridge ; 
Dirk Jacob Van Renen Van Breda, Esq., Oxford ; Leonard John 
Graham-Clarke, Esq., M.A., Oxford ; Thomas Threfall, Esq., M.A., 
Cambridge ; John Thomas Norreys Bussell, Esq., B.A., Cambridge ; 
Robert Alexander Kinglake, Esq., B.A., Cambridge ; Thomas 
Townsend Bucknill, Esq. ; Edward Buchanan, Esq., Cambridge ; 
Robert Sewallis Wayne, Esq., M.A., Cambridge; Edward Walker, 
Esq., B.A., Oxford ; Charles James Ashmore, Esq., B.A., Oxford ; 
Gregory Joachim Pogose, Esq., Oxford; John James Sims, Esq., 
Dublin ; George Sumner, Esq., B.A., Oxford ; the Hon. William 
Frederick Barton Massey, B.A. L.L.B., Dublin; Henry Brace 
Armstrong, Esq., B.A., Cambridge ; William Arthur Tooke Esq., 
M. A., Oxford ; and Arthur Rowley William Lascelles, Esq. 

Middle Temple. — John Amell Creed, B.A., Corpus Christi 
College, Oxford, holder of an exhibition awarded by the Council 
of Legal Education, Michaelmas term 1868, Esq.; William Henrj 
Clay, holder of a certificate of honour awarded by the Council of 
Legal Education, Michaelmas Term 1868, Esq.; John Letablere 
Litton, of Trinity College, Dublin, Esq. ; George Harris Lea, M. A., 
Trinity College, Cambridge, Esq. ; William Bousfield, B.A., Merton 
College, Oxford, Esq. ; Edward Ewin Pinches, B.A., University of 
London, Esq. ; Thomas William Brogden, B.A., St. John's CoUege, 
Cambridge, Esq.; William George Robinson, of Oriel College, 
Oxford, Esq. ; Edwyn Thomas, M.A., Trinity College, Dublin, 
Esq. ; Archie Kirkman Lloyd, Esq. ; the Hon. Albert Dudley 
Ryder, B.A., Trinity College, Cambridge ; Edward Rolland, M.A., 
^X.B., Edinburgh University, Esq.; Colin Campbell Grant, 
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Member of the General Council of the University of Edinburgh, 
Esq. ; Walter George Frank Phillimore, B.A., Fellow of All Souls' 
College, Oxford, Esq. ; and Edwin Lucas, Esq. 

LiHcoLN's-Iirir. — Benjamin Shaw, Esq., M.A., Cambridge; 
Thomas Francis Olliffe, Esq., LL.B., Cambridge ; George Edward 
Brace, Esq. ; John Samuel Fletcher, Esq., B.A., Oxford ; George 
William Heaton, Esq., B.A., Cambridge ; Charles Bill, Esq., B. A., 
Oxford ; George Hustler Tuck, Esq., B. A., Cambridge ; William 
Talbot Agar, jun., Esq., B.A., Cambridge; Hugh Meredith 
lioberts, Esq., B.A, Cambridge; Charles Thomas Mitchell, Esq., 
M.A., Cambridge ; John Houghton Swainson, Esq., M. A., 
Cambridge; Felix Thornley Cobbold, Esq., M.A.., Fellow at 
Cambridge ; Thomas Hope M*Lacblan, Esq., B.A,, Cambridge ; 
Joseph Lister Godlee, Esq., B.A., London ; Arthur Henrj Forbes, 
Esq., B. A., Calcutta University ; Joseph Walton, jun., Esq., B. A., 
London ; Edward William Walker, Esq. ; Alfred Eraser Lingham, 
Esq. ; James Butler, Esq., Associate of King's College, London 
University ; Greville Charles Douglas, Esq., late of Cambridge ; 
and Charles ICdward Brunskill Cooke, Esq., B.A., Cambrji^^. 

Gbats'-Inn. — Alfred Rhodes Bristow, Esq. ; James Ackroyd 
Davies, Esq. ; Robert Jardine, Esq. 

Hilary Term, 1869. 

Inner Temple.— Ewing Pye Colquhoun, Esq., B.A. Cambridge ; 
John Storer, Esq., B.A. Cambridge; Amherst Daniel Tyssen, Esq., 
B.A. Oxford ; Godfrey Wheeler, Esq., B.A. Cambridge ; Charles 
Yates Fell, Esq., B.A. Oxford ; Montagu William Edward Dobbs, 
Esq., B.A. Cambridge ; Thomas Milnes Colmore, Esq., B.A. 
Oxford ; Francis Carleton Reeves, Esq., B.A. Dublin ; John Henry 
Augustus Schneider, Esq., B.A. Cambridge ; Alfred Whitaker, Esq., 
B.A. Cambridge ; James Ralph Hall, Esq., B.A. Oxford ; Richard 
Durnford, Esq., B.A. Cambridge; Mackenzie Dalzell E^win Stuart 
Chalmers, Esq., B.A. Oxford ; John MouKtney Lely, Esq., M.A. 
Oxford; and Joseph Maghull Yates, Esq., B.A. Cambridge. 

Middle Temple. — Cornelius Marshall Warmington, Esq., of the 
London University, and Hume Scholar of University College, 
London, holder of the Exhibition in Jurisprudence, Civil and 
International Law, in July, 1868, and of the Studentship in 
Michaelmas Term, 1868, awarded by the Council of Legal Educa- 
tion ; William Comer Petheram, Esq., ; John Francis Popham, 
Esq., B.A. Trinity College, Dublin, and of Downing College, 
Cambridge ; Charles Whitlaw, Esq., of Christ Church, Oxford ; 
Philip Boyle Abraham, Esq., LL.B. Trinity College, Cambridge ; 
Alfred Tristram Lawrence, Esq., LL.B., Trinity Hall, Cambridge ; 
Henry Frederic Llonnet, Esq. ; Charles Henry Spitta, Esq. ; Charles 
Stewart-Dakyns, Esq.; Falkiner Sandes Collis, Esq., B.A. Trinity 
College, Dublin; Edward Blair Michel], Esq., B.A. Magdarl^ra 
College, Oxford ; Alan Stewart, Esq., B.A. Christ Church, Oxford ; 
Allan Holmos, Esq., B.A. Queen's College, Oxford ; Henry Poweil, 
Esq., of the University of London ; Walter Arthur Copinger, Esq. ; 
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Pierce Egan, Jan., Esq., B.A., University of London; Robert 
Owen Moalsdale, Esq., J.P., B.A., and late Scholar of Queen's 
College, Oxford; Edward Jessel, Esq, B. A., University of London; 
Archibald Morrison, Esq. ; M.A., LL.D., of Glasgow ; Bobert 
Charles Jay, Esq. ; Nawab Syad Asgbar Ali Khan Bahadoor ; 
Nawab Syad Ahmud Ali ; James Thomas Anderson, Esq., Member 
of the Faculty of Advocates, and of the College of Justice, Scotland. 

Lincoln's-Inn, — George Sangster Green, Esq., Exhibitioner, 
General Examination, Inns of Court, Trinity Term, 1868 ; William 
Jacob Birt, Esq. ; Jefiery Edwards, Esq., B.A. Cambridge, 
Robert Dawson Mayne, Esq., B.A. Oxford ; Ferdinand Bibton 
Esq., Cambridge; Joseph Barnes Boyle, Esq., Dublin; Leighton 
Hope-Edwardea, Esq., B.A. Cambridge 4 John William Bund 
Willis-Bund, Esq., M.A. and IX.B. Cambridge; James Copley 
Moyle, Esq. ; Matthew George Fengree, Esq. ; James Simson, 
Esq., Edinburgh ; Charles Gilbert Master, Esq. ; and John 
William Beid, Esq. 

Grat's IiiN. — ^Michael Law, Esq., B.A. Trinity College, 
Dublin. 



EXAMINATIONS AT THE INCOPORATED LAW 

SOCIETY, 

Michaelmas Term, 1868. 

At the final examination of candidates for admission on the roll of 
attornies and solicitors of the Superior Courts, the examiners re* 
commended the following gentlemen, under the age of twenty-six, as 
being entitled to honorary distinction : John Roberts, James Marsb, 
John William Broughall, Austin Joseph King, William Laurence 
Chew, and Walter Stennett Prichard. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books : — To Mr. Roberts, the prize 
of the Honourable Society of Clifford's Inn ; to Mr. Marsh, the prize 
of the Honourable Society of Clement's Inn; to Mr. Broughall, 
Mr. King, Mr, Chew, and Mr. Prichard, prizes of the Incorporated 
Law Society. 

The examiners also certified that the following candidates, under 
the age of twenty-six, passed examinations which entitle them to 
commendation : John Ashbridge, William Gold Buchanan. The 
council have accordingly awarded them certificates of merit. 

The examiners further announced to the following candidates that 
their answers to the questions at the examination were highly satis- 
factory, and would have entitled them to certificates of merit if they 
had not been above the age of twenty-six : Thomas Henry Hignett, 
George Joseph Simpsor. 

The examiners also reported to the Council that there was no c(«i- 
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didate from Iriverpool or Preston in the year 1868 who was, in their 
opinion, entitled to honorary distinction. The Council have, there- 
fore, withheld the gold medals foanded by Mr. Timpron Martin for 
Liverpool students, and Mr. John Atkinson for Liverpool or Preston 
students. The examiners also reported that there was no candidate 
from Birmingham in the same year who was, in their opinion, 
entitled to honorary distinction. The Council have accordingly 
communicated this report to the Liverpool and Birmingh:im Law 
Societies. 

The number of candidates examined in this term was 113 ; of 
these, 86 passed, and 27 were postponed. 



APPOINTMENTS. 

Sir William Page Wood, Lord Justice of Appeal in Chancery, 
has been appointed Lord Chancellor, by the title of Lord Hatherley, 
Sir Robert Porrett Collier, Attorney-General, and Mr. John Duke 
Coleridge, Solicitor-Greneral, with the honour of Knighthood. 

Vice-Chancellor, Sir G. Markham Giffard, has been appointed 
Lord Justice of Appeal in the place of Sir W. Page Wood, Mr. 
W. Melbourne James, Q.C., has been appointed Vice Chancellor, 
and Mr. John Wickens, of the Chancery Bar, has received the 
appointment of Chancellor of the Duchy of Lancaster. 

Dr. Deane, Q.C., is the new Chancellor of Norwich, vacant by the 
death of Mr. Evans. 

Mr. Hull, solicitor, has been elected coroner for Surrey. 
Mr. Douglas Brown has been appointed Recorder of King's Lynn, 
in the place of Mr. M. J. West, resigned. 

Mr. Lumley, Mr. E. F. Moore, Mr. Granville Somerset, Mr. 
Butt, Sir P. Colquhoun, and Mr. Vernon Lushington, have been 
appointed Queen's Council. 

The Lord Chancellor has appointed Mr. Gordon Whitbread, his 
Principal Secretary, the Hon. E. P. Thesiger, Secretary of 
Presentations, and the Hon. H. G. Campbell, Secretary of Com- 
missions. 

Mr. H. Reginald Courtnay, Barrister-at-Law of the Inner Temple, 
and Mr. James Flemming, Barrister-at-Law of the Middle Temple, 
and Mr. Henry Longley, Barrister-at-Law, have been appointed 
additional Poor Law Inspectors. 

Mr. Francis Davy Longe, has been appointed Private Secretary 
to Mr. Goschen, President of the Poor Law Board. 

Mr. J. Bruty, Barrister-at-Law, has been appointed Registrar of 
the Waltham Abbey County Court, in the place of the late Mr. 
SiddaU. 

Ireland. — ^The Right Hon. Sir Joseph Napier, Bart., has been 
sworn in a member of Her Majesty's most Honourable Privy 
Council, 

Mr. Justice 0*Hagan has been appointed Lord Chancellor for 
Ireland, and Mr. Lawsou, Attorney-General, takes the vacant seat in 
the Common Pleas. 
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The Right Hon. Sir Maziere Brady has been created a baronet. 

Ilr. Warrea has been appointed Judge of the Conrt of Probate la 
Ireland, in the room of Judge Keating resigned. 

Dr. Ball, Q.C., has been appointed Solicitor-General for Ireland, 
in room of Mr. Harrison, appointed Judge in Bankruptcy, in place 
of Judge Berwick, deceased. The Hon. David Plunket, Law 
Adviser in succession to Mr. Shaw, Q.C., Mr. Lawson has been 
appointed Attorney-General, and Mr. Sullivan, M.P., Solicitor- 
General, aflter wards Attorney-General, and Mr. Charles Barry, 
Solicitor- General, Mr. Heron, Q.C., has been appointed Law 
Adviser at the Castle in place of the Hon. David Plunket, 
resigned. 

The following have been appointed Circuit Crown Prosecu- 
tors : — Mr. Richard W. Gamble for the county of Westmeath, 
in the room of Dr. Ball, Q.C., appointed Solicitor-General; 
Mr. T. Pakenham Law for the Queen's County, in the room of 
Dr. Ball, Q.C., promoted. Mr. William Forbes Johnston, Banister- 
at-Law, for the county of Carlow, in the room of John Adye 
Curran, Esq., Barrister-at-Law, deceased ; Mr. T. Pakenham Law, 
Barrister-at-Law, for the County of Meath, in the room of Curran, 
deceased ; Mr. Charles P. Hamilton, Barrister-at-Law, for the King's 
County, in the room of Curran, deceased ; Mr. Thomas Harris, Q.C., 
for the counties of Tipperary and Kilkenny, in the room of James 
Wall, Esq. Q.C., promoted to be Chairman of Quarter Sessions for 
the county of Carlow ; Mr. Charles Henry Tandy, Q.C., for the 
county of Wexford, in the room of Wall, promoted; Mr. Dominick 
M*Causland, Q.C., for the county of Fermanagh, in the room of 
James Major, Esq., Q.C., resigned ; Mr. Wm. C. Henderson, Q.C., 
for the county of Tyrone, in the room of Major, resigned ; Mr. A. 
D. M'Gusty, Barrister-at-Law, for the county of Donegal, in the 
room of Mnjor, resigned; Mr. George V. Hart, Barrister-at-Law, 
for the county of Londonderry, in the room of Major, resigned ; 
Mr. Marshall Neville Clarke, Barrister-at-Law, for the South Riding 
of the county of Tipperary, in the room of Wall, promoted; Mr. 
Dodgson Hamilton Madden, Barrister-at-Law, for the county of 
Wexford, and Mr. W. O'Brien for Dublin City, vice Owen, Q,C., 
deceased. 

The office of secretary to the Lord Chancellor has been given to 
Mr. Teeling, and Secretary of Bankrupts to Mr Waters. 

The following have been appointed Chairmen of Quarter Sessions- 
Mr. Charles Shaw, Q.C. for the county of Monaghan, in the room of 
Mr. James Major, Q.C., resigned. Mr. James Pierce Hamilton, 
Q.O., transferred, on promotion, to the county of Sligo, in the room 
of Mr. Hartstonge Robinson, Q.C., resigned. Mr. James Wall, Q.O., 
for the county of Carlow, in the room of Mr. Hamilton, promoted 
to the county of Sligo. Dr. William Darley, Q.C., for the county 
of Wicklow, in the room of Mr. William J. Lendrick, Q,C., 
resigned. 

The following have been appointed Clerks of the Crown, Mr. 
John O'Donnel, Solicitor, for the county of Limerick, ia the room of 
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Mr. William Lane Joynt, D.L., promoted. Mr. DaridM. Colquhoun, 
SoUcitor, for the oountj of Londonderry, in the room of Mr. Hugh 
Lane, promoted. Mr. Thomas Gerrard, Solicitor, has been appointed 
Crown Solicitor for the Queen's County and county of Carlow, in the 
room of Jeremiah Mara, Esq., solicitor, resigned, and Mr. George 
H. Major, has been appointed Sessional Crown Prosecutor for the 
county of Wicklow. 

Mr. Charles Percy Bushe has been promoted to be Chief Clerk 
of the Court of Queen's Bench, in succession to Mr. John Mario w, 
deceased. 

The Bight Hon. The Attorney-General has appointed Leslie S. 
Montgomery, Esq., Barrister-at-Law, to be his Counsel, 

The Lord Chancellor has appointed Mr. Charles Teeling, Barrister- 
at-Law, to be his Lordship's Private Secretary. 

Mr. Raudall M'Donnel, Barrister-at-Law, has been appointed 
Clerk of the Custodies of Idiots and Lunatics in the room of the 
Hod. David B. Plunket, Q.C., resigned. 

Mr. Arthur O'Hagan, Solicitor, has been appointed Crier of the 
Court of Chancery. 

The Right Hon. Mr. Justice Lawson has appointed Mr. Robert 
Casey to be his Lordship's Registrar. 

Scotland. — ^The f oUowing are the New Commission on Scotch Law : 
— Lord Colonsay ; the Lord Justice-General ; Lord Justice Sir William 
Page Wood ; the Lord Justice Clerk ; Sir James Shaw Willes, one 
of the Justices of the Common Pleas ; Lord Barcaple ; the Lord 
Advocate ; Sir Edward Colebrooke ; Sir Roundel I Palmer, Q.C. ; 
the Dean of Faculty ; Mr. George Sclater-Booth, Secretary of the 
Treasury ; Mr. Andrew Rutherfurd Clark, Sheriff of Berwickshire ; 
Mr. Hugh Barclay, Sheriff- Substitute of Perth ; Mr. James Camp- 
bell, Sheriff-Substitute of Edinburgh; Mr. William Smythe, of 
Methven, Convenor of the county of Perth ; Mr. Archibald Orr 
Ewing, Dean of Guild, Glasgow; Mr. George Harrison, chairman 
of the Chamber of Commerce, Edinburgh ; Mr. James Adam, 
advocate ; Mr. Alexander Burns Shand, advocate ; Mr. Thomas 
Graham Murray, W.S. ; Mr. Charles Morton, W.S. ; Mr. James 
Webster, S.S.C. ; Mr. John Boyd Baxter, President of the Council 
of Procurators in Scotland ; Mr. Adam Paterson, writer, Glasgow ; 
and Professor -Norman Macpherson, to be secretary to the Com- 
mission. The Commission directs the Commissioners '^to inquire 
into the constitution and jurisdiction of the various Courts for the 
administration of justice, civil and criminal^ in Scotland — viz., the 
Court of Session, the Court of Justiciary, the Commission for 
Plantation of Kirks and Valuation of Teinds, the Sheriff Courts, 
Commissary Courts, Burgh Courts, Dean of Guild Courts, Baron and 
Regality Courts, Police Courts, and Justice of Peace Courts ; and 
into the forms of writs and pleadings, and the rules of procedure, and 
the privileges of agents, at present in use and force in the said 
several Courts ; and into the operation and effect of the existing 
laws and arrangements for distributing and transacting the judicial 
business of the said Courts respectively, as well in Court as in the 
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various offices of the clerks of tho said Courts, and other offices 
connected with the said several Courts; and into the duties and 
emoluments of all officers acting under us before said Courts ; and 
into the system of review of and appeal from the decrees, interlo- 
cutors, and orders issued by the said Courts respectively, with a 
view to ascertaining whether any and what changes and improve- 
ments, either by altering the constitution or jurisdiction of, or the 
forms of writs and pleadings, and procedure and privileges of agents 
in, the said Courts, or any of them, or otherwise may be advan- 
tageously made, so as to provide for the more speedy, economical, 
and satisfactory despatch of the judicial business now transacted by 
the said Courts, and for the better discovery of the truth in the 
premises." 

Mr. George Dundas, Advocate, Vice-Dean of the Faculty of 
Advocates, and Sheriff of Selkirkshire, has been appointed a Judge 
of the Court of Session, in room of Lord Curriehill. 

Mr. James Moncrieff has been appointed Lord Advocate for 
Scotland, and Mr. Young, Solicitor-General. 

Mr. John McLaren has been appointed to the office of Sheriff 
in Chancery in the place of Mr. Patrick Shaw, resigned. 

The following have been appointed Queen's Counsel : — ^iv. James 
Moncrieff, Dean of the Faculty of Advocates ; Mr. Edward Strat- 
hearn Gordon, Lord Advocate ; Mr, George Young, and Mr. John 
Millar, Solicitor-General. 

Mr. Hugh Dempster, W.S., Greenock, has been appointed 
Sheriff-Clerk of Renfrewshire, in room of Mr. Peter Henderson, 
deceased. 

Mr. Charles Morton, W.S., has been reappointed to the office of 
Crown Agent ; Messrs. A. Moncrieff, Thomas Crichton, and H. J. 
Moncrieff, are re-appointed Advocates-Depute; Mr. Stair Agnew, 
Advocate, resumes the place of Secretary to the Lord-Advocate. 

Havana. — Mr. Alexander Graham Dunlop, Consul-General in 
the Island of Cuba has been appointed Judge in the Mixed Court 
established at the Havana, under the treaty of June 28, 1835, 
between Great Britain and Spain for the abolition of the slave 
trade. 

Cape op Good Hope. — Mr. Charles Thomas Smith, of the 
Home Circuit has been appointed a Puisne Judge at the Cape of 
Good Hope, vice Mr. S. S. Bell, promoted to be Chief Justice in the 
place of the late Sir W. Hodge. 

Bbitish Guiana. — Sir William Snagg, Chief Justice of Antigua, 
has been appointed to succeed Chief Justice Beaumont in British 
Guiana, and Mr. Arthur Peel, of the Midland Circuit, has been 
appointed Chief Justice of Antigua. 

Constantinople. — Mr. Philip Francis Judge, of the Consular 
Court of Constantinople, has had the honour of Knighthood con- 
ferred upon him. 
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^maUgH^ 



September^ 

20tli. Ross, Henry J., Esq., formerly Chief Justioo of St« Kiit^a^ 
West Indies. 

October. 

10th. Macfablak, George, Esq., Barrister-at^Law, aged 31« 
14th. Owen, Herbert, Esq., Barrister-at-Law, aged 57. 
21st. Evans, Charles, Esq., Barrister- at-Law, aged 75. 
26th. White, Walter, Esq., Solicitor, aged 49, 
28th. Lewin, Henry, Esq., Solicitor, aged 60. 
31st. Arden, George, Esq., Solicitor, aged 80. 

November. 

3rd. Deane, E., Guy, Esq., Solicitor, aged 77. 

6th. Samuel, Sampson, Esq., Solicitor, aged 62. 

6tlL Lloyd, Henry, Esq., Solicitor, aged 55. 

8th. Dacre, Joseph, Esq., Barrister-at-Law, aged 43. 

9th. Knioht, William, Esq., Solicitor, 

11th. Bacon, Henry, Esq,, Barrister-at-Law. 

15th. Johnson, J. E., Esq., Chairman of the Surrey Sessions. 

18th. Dtjffield, W. Wren, Esq., Solicitor, aged 50. 

20th. JoLLET, J. Hatch, Esq., Solicitor, aged 47. 

23rd« Hasdino, Sir John D., Q.C., D.C.L., late Adroeate^Oeneral, 

aged 59. 
25th. Stbatton, Thomas, Esq., Barrister-at-Lair, aged 68. 
27tfa. Lucas, Samuel, Esq., Barrister'at*Lafr« 
30th. Fasbeb, W. Loxfaam, Esq.^ Solicitor^ aged 80. 
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December, 

m 

6tli. AcKBRLT, William, Esq., Solicitor, aged 66. 

11th. Tucker, R. A., Esq., formerly Chief- Justice of Newfound 

aged 84. 
11th. Head, Charles, Esq., Solicitor, aged 74. 
11th. Smith, C. Augustine, Esq., Solicitor, aged 68. 
] 3th. Davison, Joseph, Esq., Solicitor. 
14th. Bolton, Thomas, Esq., Solicitor, aged 62. 
14th. Twining, Charles, Esq., Q.C., aged 68. 
17th. Grazebrook^ H. Goodisou, Esq., Solicitor. 
20th. Condie, G., Esq., Solicitor, aged 40. 
23th. TxTCKER, Andrew, Esq., JSolicitor. 
26th. Mayne, Sir Richard, K.C.B., Chief Commissioner o 

Metropolitan Police, aged 72. 
28th. Curtis, J. E. B., Esq. Barrister-at-Law, aged 53. 

January, 

2nd. Wilson, J. William, Esq., Solicitor, aged 43, • f 

11th. Atkinson, C. Caleb, Esq., Barrister-at-Law, aged 75. 
15th. Armstrong, Robert Baynes, Esq., Q.C., aged 84. 
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